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PEEFACE. 



The purpose of this book is to afford practical guid- 
ance in the preparation of Inventories and in expeding 
Confirmation. The only work dealing specially with 
the subject is the Treatise of Mr. Alexander on " The 
Practice of the Commissary Courts in Scotland," pub- 
lished in 1859. Since that date there have been 
important statutory changes affecting the contents of 
the inventory, the execution of wills, the forms of 
process, and the payment of inventory duty; several 
questions under the Intestate Moveable Succession 
Act which were then in doubt have been settled by 
the Supreme Court ; and on many points, especially 
those relating to foreign domicile and foreign law, the 
rules of procedure have become more clearly deter- 
mined. It is believed, therefore, that a statement of 
the present practice may be not unacceptable. 

During the last twenty-five years, notes have been 
taken by the Author of the procedure in all cases in 
the Commissariot of Edinburgh involving any specialty, 
and of the decisions and instructions given by the 
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Commissaries and Sheri£b in regard thereto. The 
cases quoted within brackets in the text are selected 
from these notes, and from the earlier records of the 
Court, and are not otherwise reported. 

The Author feels bound gratefully to acknowledge 
the aid he has received in preparing this work from 
Mr. John Smith and Mr. George Adam, senior assist- 
ants in the Commissary Office, Edinburgh. 



Edinburgh, 2nd AprU, 1884. 
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ON THE 



CONFIRMATION OF EXECUTOES 



IN THE 



COMMISSARIOT OF EDINBURGH. 



CHAPTER I. 

JURISDICTION OF THE COMMISSARY COURTS.^ 

Confirmation is the ratification by a competent Court what is Con- 
of an appointment of executors, made either by the fi"»a*ioJi ? 
deceased himself or by the Court, and constitutes a 
title to uplift, receive, administer, and dispose of the 
personal estate of the deceased person contained in an 
inventory given up by the executors, and upon which 
the confirmation proceeds. 

The confirmation of executors formerly fell within the in what 
lurisdiction of the Commissary Courts in Scotland, p**"*^, 

•* , lomaerly 

These Courts were established by royal authority, after competent, 
the Reformation^ in room of the ancient Ecclesiastical 
Courts, to whose powers and privileges they succeeded. 
Their name was derived from that of the persons to 

• 

^ Erskine, 1. 5 ; Third and Fourth Reports, Commissioners 
on Courts of Justice in Scotland, 1818; Eraser's Judicial Pro- 
ceedings (1814); M'Glashan's Sheriff Court Practice, 1, 1, 5; 
Alexander's Practice of the Commissary Courts, chap. i. 

B 
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whom the bishops had been wont to delegate or commit 
their judicial functions, and who were called the bishops' 
commissaries. 

The principal Commissary Court was that of Edin- 
burgh, which consisted of four judges, and was supreme 
in respect of the other Commissary Courts, though its 
own decrees were subject to review by the Court of 
Session. The latter Court, however, did not pronounce 
sentence, but remitted to the Commissaries with 
instructions. The Commissary Court of Edinburgh 
exercised a twofold jurisdiction — one local, and the 
other general. Its local jurisdiction was coterminous 
with that of the former bishopric of Edinburgh, and 
comprehended the counties of Edinburgh, Haddington, 
Linlithgow, Peebles, and part of Stirlingshire. Its 
general jurisdiction extended over the whole of Scot- 
land and the islands thereto belonging. In causes 
which were strictly of a consistorial nature — such as 
those relating to the constitution or dissolution of 
marriage, divorce, separation, and legitimacy, and in 
the confirmation of all persons dying domiciled abroad, 
or without any fixed domicile, having personal estate in 
Scotland — the jurisdiction of the Commissaries of Edin- 
burgh excluded not only that of all the other civil 
courts, in the first instance, but also that of all the 
Inferior Commissaries. As the local judges in their 
own Commissariot, they exercised a privative jurisdic- 
tion in the confirmation of testaments, in competitions 
for the office of executor, and in the registration of 
inventories and settlements ; and also a concurrent 
jurisdiction with other judges ordinary in actions of 
scandal or verbal injury, and actions of aliment against 
husbands ; in applications for sealing the repositories 
of deceased persons ; in actions by creditors or legatees 
against executors ; in authenticating tutorial and cura- 
torial inventories ; and in actions for recovery of debts to 
the amount of £40 Scots (£3, 6s. 8d. sterling), or to any 
amount if the debtor consented, which he was held to do 
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if he appeared and lodged defences. The Commissaries 
of Edinburgh had also a power of review over, and 
could reduce or alter, the decrees of the Inferior Com- 
missaries in all matters that fell within the jurisdiction 
of the latter, if challenged within a year from the date 
of the decree. This power, however, they were very 
seldom called upon to exercise, parties who felt aggrieved 
by the judgments of the Inferior Commissaries pre- 
ferring a direct appeal to the Court of Session, which 
was also, in most if not in all cases, competent. 

The Inferior Commissaries were originally fourteen in Jurisdiction of 
number, being one for each of the Scottish dioceses ; commissaries 
but their number was augmented from time to time 
until it reached twenty-three. The Inferior Commis- 
sariots were ultimately those of Aberdeen, Argyle, 
Brechin, Caithness, Sutherland, Dumfries, Dunblane, 
St. Andrews, Dunkeld, Glasgow, Hamilton and Camp- 
sie, the Isles, Inverness, Kirkcudbright, Stirling, Lauder, 
Lanark, Moray, Orkney, Shetland, Peebles, Ross, Wig- 
town. These Commissariots differed greatly in the 
extent of territory which they embraced, and their 
boundaries were entirely different from those of the 
counties, a Commissariot being often scattered in small 
patches over several counties. Thus the Commissariot 
of Glasgow comprehended but a small portion of 
Lanarkshire (the greater part of that county belonging 
to the two Commissariots of Lanark and Hamilton), 
while, on the other hand, it extended into the counties 
of Renfrew, Ayr, Dumbarton, and Stirling. In like 
manner, the Commissariot of St. Andrews comprehended 
fifty-two parishes in Fife, four in Kinross, one in Lin- 
lithgow, three in Clackmannan, twelve in Perth, forty 
in Forfar, and fourteen in Kincardine. 

The quality and amount of the jurisdiction exercised 
by the Inferior Commissaries was in all cases the same. 
It included some of the less important consistorial 
actions, and was in other respects commensurate with 
that exercised by the Commissaries of Edinburgh, as 
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the local judges of their own Commissoriot. But their 
chief duty consisted in receiving and recording inven- 
tories and settlements, and granting confirmations in 
the cases of persons who died domiciled within their 
Commissariots, confirmation in such cases being com> 
petent only in the local Court, except in case of a 
vacancy in the office of Commissary. 

The books of the Commissary Courts were, previous 
to 1809, a competent record for all deeds with a clause 
of registration, and for probative writs registered under 
the Act of 1698, and also* for protested bills and pro- 
missory-notes under the Act of 1681. By the Act 
49 Geo. III. c. 42, sect. 2, the recording of all such 
writs in the Commissary Courts, after the expiration of 
six months from the passing of the Act (12th May, 
1809), was declared to be unlawful. 

By the Act 4 Geo. IV. c. 97 (1823), the Com- 
missary Courts were subjected to extensive changes, 
resulting in their entire reconstruction, with greatly 
diminished powers. All the Inferior Commissariots 
were swept away ; the Commissariot of Edinburgh was 
restricted to the three Lothians ; and each of the other 
counties in Scotland was erected into a Commissariot, 
with the Sheriff as Commissary, and with a Commis- 
sary Clerk, whose office was distinct from that of the 
Sheriff Clerk. The appellate jurisdiction of the Com- 
missaries of Edinburgh was abolished, and the sole right 
of revision vested in the Court of Session. 

By the Act 1 Will. IV. c. 69 (1830), the counties of 
Haddington and Linlithgow were detached from Edin- 
burgh, and erected into separate Commissariots on the 
same footing as the other counties ; and by the Act 
6 & 7 Will. IV. c. 41 (1836), the old Commissary Court of 
Edinburgh itself was abolished, and its whole remaining 
powers and jurisdictions transferred to the Sheriff, who 
became the Commissary of the county of Edinburgh. 

By these various Statutes, and by the Act 13 & 14 
Vict. c. 36 (1850), the extensive jurisdiction of the Com- 
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missary Courts was gradually restricted to the confirma- 
tion of executors, and matters incidental thereto— -viz., 
questions as to the formal execution of wills containing a 
nomination of executors, and the meaning and effect of 
such nominations ; the appointment of executors dative, 
and fixing the caution to be found by them ; the appoint- 
ment of factors for minor and pupil executors quoad 
executry funds ; the registration of inventories and 
settlements ; competitions for the office of executor and 
for confirmation ; and granting warrant to examine and 
seal repositories, and secure the estate of a deceased 
until an executor is confismed. Applications for the 
examination of parties supposed to have secreted the 
effects of the deceased,^ and actions for the exoneration 
of executors and their cautioners, were also apparently 
still competent, but have now fallen into almost entire 
disuse ; and actions for scandal, with a conclusion for 
palinode, or judicial recantation, remained competent 
only in the Commissary Courts,^ but are now com- 
pletely obsolete. 

By the Act 21 & 22 Vict. c. 56 (1868), it was enacted Territorial 
that petitions for the appointment of executors should be j["^^d°'*"'^ 
presented ; inventories of personal estates and relative 
testamentary writings given up and recorded ; and con- 
firmations granted, in the Commissary Court of the 
county wherein the deceased died domiciled ; and in 
the case of persons dying domiciled furth of Scotland, 
or without any fixed or known domicile, having per- 
sonal or moveable property in Scotland, in the Com- 
missary Court of Edinburgh (sects. 3 and 8). The law 
as it previously stood was not thereby altered, except 
that petitions were substituted for edicts. 

Finally, by the Act 39 & 40 Vict. c. 14 (1876), sects. Commiaaary 
35-40, the Commissary Courts in Scotland were com- P^^ J* *^^" 
pletely abolished, and their whole powers and jurisdic- 

* Henderson v. Keid, 9th June, 1832, 10 S. 432. 
' Turner v. Cuthbert, 21st June, 1831, 9 S. 774. 
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tions in each Commissariot transferred to the Sheriff as 
such ; and provision was made for abolishing the ojffice 
of Commissary Clerk in every case except that of Edin- 
burgh, and for the transfer of its duties to the Sheriff- 
Seai retained. Clerk. One distinctive trace of the old Courts is 
retained in the ** seal of ofBce of the Commissariot/' 
which it is expressly provided, " it shall still be compe- 
tent and proper to a£Bx to all documents " as formerly. 
It would thus appear also that the term "Commis- 
sariot/' continued on the seal, may still be competently 
used, — and its use is convenient, — ^in contra-distinction 
to Sheriffdom, which generally includes more than one 
commissariot or county, each with its separate court, 
clerks, records, and territorial jurisdiction ; and, at the 
same time, especially as regards records, to distinguish 
between what belongs to the County or Sheriff Court 
proper, and what has been transferred to it from the 
Commissary Courts.^ 

In effect, therefore, each county in Scotland continues 
to be a commissariot, of which the court is the Sheriff 
Court of the county, and the judges the Sheriff and his 
Substitutes. The office of Commissary Clerk, with its 
whole powers and duties, is mei^ed in that of Sheriff 
Clerk in most counties already, and will ultimately be 
so in all except Edinburgh. Where these offices are 
stiU distinct, the Sheriff Court business in commissary 
causes must be conducted through the office of the 
Commissary Clerk 

The agents entitled to practise in judicial business 
are the law agents enrolled in the Sheriff Court of the 
county. But any agent may present an inventory and 
expede confirmation, or carry through any official busi- 
ness, where no application to the Court is necessary. 
A Sheriff Clerk or his depute cannot act as an agent 
either directly or indirectly in his own Court.^ By the 

* See Chap. xi. — "Records." 

^ A. S., 10th July, 1839, § 160 ; Smith & Taeker v, Eobertson, 
27th June, 1827, 5 S. 848. 
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Act 39 & 40 Vict. c. 70, sect. 39, it is provided that a 
Commissary Clerk shall not, by acting as Clerk in a 
Sheriff Court, be disabled from acting as a procurator 
therein, except in causes in which he acts as Clerk 
It is also incompetent for a Clerk of Court to act as 
Gerk in any cause to which he is a party .^ The proper 
course is to apply to the Court to appoint a Clerk to 
act in his stead pro hac vice} Where, for example, the 
Commissary Clerk is an executor requiring to be con- 
firmed, a neutral person should be appointed to sign 
the confirmation. 

No part of the business is conducted by correspond- Correspond- 
ence, but only by the personal attendance of parties or ®'*^®* 
their agents.^ 



^ Manson v. Smith, 8th Feb. 1871, 9 M. 492. 

^ Macbeth v. Innes, 8th Feb. 1873, 11 M. 404. 

* If clerks of court were authorised to conduct official 
business by the transmission of documents through the post 
office, as in the registration of writs in the General Eegister of 
Sasines at Edinburgh, under section 6 of the Act 31 & 32 Vict, 
c. 64, a source of much irritation and complaint would be 
removed. Judicial business would necessarily continue to be 
conducted by local agents. 
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CHAPTER II. 

DOMICILE. 

WhatDomiciie The necessity for considering this subject at the outset 
determines, ^jjj y^^ obvioufl whcu it is observed that the domicile 
of a deceased person determines, not only the Court in 
which an inventory must be recorded and the applica- 
tion for confirmation made, but also, the persons in 
whose favour confirmation may be granted. It also 
regulates what estate may be included in an inventory, 
and the incidence of Gk)vemment dutiea 
Who have Where the deceased has died domiciled in Scotland, 

Adm^ter" ^^® right to Confirmation is regulated by the law of 
and to Expede Scotland, but wherc he has died domiciled furth of 
ConBrmation. Scotland, the right to confirmation will be regulated by 
the law of the particular country in which he has died 
domiciled. This is in accordance with the principle of 
international law that moveables follow the person, so 
that their administration and distribution on the 
owner's death are determined not by the law of the 
place where they are situated, but by the law to which 
the owner was subject as regards his personal or family 
relations, and which law is that of the place where he 
had his domicile or legal home.^ It is true that the 
title to administer must be granted by the Courts, and 
in accordance with the judicial forms of the country in 

^ Story's Conflict of Laws, chaps, xii and xiiL ; M'Laren on 
Wills, L 43 ; Bar's International Law (Gillespie's Translation), 
461 ; Judgment in Ewing's Trs. v. John Orr Ewing and others, 
by Lord Ordinary, 16th Dec. 1883, and by the Judges of the 
First Division, 29th Feb. 1884. 
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which the estate is situated and the debtors reside. 
In some countries the heir in moveables appears to 
obtain possession of the estate by a direct title, like the 
heir in heritage in this country, without the intervention 
of any one whose function is merely administrative. 
But if the estate is in Scotland it can only be recovered 
by an executor duly confirmed in a Scotch Court, and 
if no executor has been appointed, the Court here will 
appoint one. In all cases, however, confirmation is 
granted to the person whom the Courts of the deceased's 
domicile either have appointed, or would recognise as 
entitled, to realise the estate within their own juris- 
diction. Thus, " The Board of Executors of Cape Town 
and G. R." were confirmed as executors nominate under 
the will of a person who had died domiciled in South 
Africa, on evidence that they had been authorised by 
the local Courts to administer the estate (Goldie, 22nd 
Oct. 1877). And a '* curator on the vacant succession " 
of a deceased Frenchman, appointed by the French 
Courts, was decerned in that character (Genevrier, 2nd 
Nov. 1883). "The succession to moveable estate is 
regulated exclusively by the law of the domicile, with- 
out reference to the place where any portion of the 
moveable estate may be actually situate. The practice 
is to allow foreign executors to come here and obtain 
confirmation, so as to give them a title to that portion of 
the moveable estate of a foreign defunct which happens to 
be situated in this country, and that whether the executor 
be an executor nominate or an executor at law." ^ 

In the case of an executor nominate the validity of Executors 
the deed containing his appointment must be deter- ^^^*^**j^^jj^ 
mined by the law of the deceased's domicile, though furth of 
this rule is modified with respect to the wills of British ®^°'^*^^- 
subjects by the WQls Act of 1861, 24 & 25 Vict c. 114. 
And the domicile regulates not only the formal execu- 

^ Lord President Inglis in Goetze v. Aders, 27th Nov. 1874, 
2 R. 153. 
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tion of the will, but the testamentary capacity of the 
testator. Thus by the law of England no will can be 
made by a married woman, except imder a special power, 
without her husband's consent;^ and even where the 
execution is valid, probate to any one else than the 
husband is granted only under special limitations and 
in some cases only with his consent.^ In England also 
no will can be made by any person who has not attained 
majority, and all wills are revoked by marriage.^ It is 
held incompetent to issue confirmation in Scotland 
under any English will of which the English Courts 
would revise to grant probate. 
Executors Where there is no executor nominate, confirmation is 

Domldkf arth granted in favour of the person who according to the 
of Scotland, law of succcssion in the deceased's domicile is entitled 
to the administration of the personal estate. The law 
on this question was settled in 1852. The mother of 
a deceased who had died domiciled in England, intestate, 
and predeceased by his father, had obtained letters of 
administration in the English Courts, and applied to 
the Commissary of Edinburgh for the oflSce of executor- 
dativa By the law of Scotland at that time, the 
mother was not, under any circumstances, entitled to 
share in the intestate succession of her child or to 
administer his estate, and the Commissary according to 
what had hitherto been the practice, refiised the appli- 
cation. This judgment was reversed by the Supreme 
Court, and the case was remitted to the Commissary 
with instructions to decern as craved, on the ground 
that the law of the domicile must regulate the adminis- 
tration.* 
Law of Domi- Since the date of that decision, in accordance with 

cile must be 



stated. 



^ Williams on Executors, 53, 64. 

^ Ibid. 389. Coote's Common Form Practice, 117, 118. 

' 1 Vict. c. 26, §§ 7 and 18. Williams on Executors, 15, 205. 

* Marchioness of Hastings v, Marqness of Hastings' Executors, 
10th Feb. 1852, 14 D. 489. See also Whiffen v. Lees, 12th 
Jan. 1872, 10 E. 797. 
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the instructions of the Commissary in the first similar 
case which occurred thereafter (Park, April, 1852), 
applicants for the ofl&ce of executor dative, wherever it 
has appeared that the deceased had died domiciled 
furth of Scotland, have been required to set forth the 
law under which they claim the appointment. The 
propriety of insisting on this requirement was fully 
considered in a case (Clark, 9th Feb. 1874) where the 
usual statement had been omitted in the petition. The Law of 
Commissary Depute appointed the petitioners to lodge be^MrforSw 
a minute setting forth whether or not they were entitled Minute if not 
to the office of executor by the law of the deceased's ^^ ® * ®^ 
domicile, and explained the circumstances of the case 
and the grounds of judgment in the following Note : 
"The facts disclosed in the present petition, either 
expressly or by implication, are the following : — Mrs. 
Gark died in Canada in September, 1870. She left 
moveable estate, separately belonging to her, in Scot- 
land. She had, at the date of her death, a Canadian 
domicile, and was survived by her husband and her 
sons. Her husband is not a party to this application, 
which is presented exclusively in her sons' name, as 
next of kin. When the case was called, the Commis- 
sary Depute asked the petitioners' solicitor whether, in 
these circumstances, he was not bound to take the 
responsibility of averring that, by the law of the 
deceased's domicile, the petitioners were entitled to 
the office which they ask the Court to confer upon 
them. The answer was in the negative. But there 
was no argument, there being no contradictor. What 
the petitioners' argument might have been is matter of 
conjecture only. They might have urged that their 
petition was in precise conformity with the statute. 
[See Schedule A of 21 & 22 Vict. c. 56]. They have 
set forth their title as therein required ; and the title 
so set forth is one which the law of Scotland acknow- 
ledges as belonging to the relationship which they aver. 
Having done this they are not bound to do more. It 
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may be that, after they have obtamed the office which 
they seek, and found caution for due administration of 
it, they must, after uplifting the funds, pay them over 
to some one entitled by the law of Canada to exact 
such payment It is an office to collect and ingather 
funds and nothing more. It is (to use a distinction 
illustrated in another department of the law by the 
well-known case of Lippmann v. Don, 26th May, 1837) 
matter of remedy only, and not matter of substantial 
right. The law of Canada may be trusted to adjust 
the final distribution of the foAds among the pa^es 
entitled by that law to receive them. It is unfortunate 
both for the party and for the judge, that the latter i» 
obUged in this manner to assume the argument which 
might be urged against the foregoing judgment But 
the Commissary Depute has not been able to satisfy 
himself that the petitioners ought to be relieved from 
the responsibility of making the statement now required 
from them. It is a fixed rule by the law of Scotland 
that the moveable property of a deceased party situated 
in Scotland shall be regulated by the law of the 
deceased's domicile. (See opinion of Lord Justice- 
Clerk Hope in Marchioness of Hastings t;. Executors of 
Marquess of Hastings, 10th Feb. 1852, Sess. Bep.) If 
the deceased died domiciled in Scotland, and intestate, 
the petitioner need only state a title recognised by the 
law of this country, such as next of kin or otherwise. 
There is in such a statement nothing remaining 
unknown ; there is nothing left to be supplied. But 
where the deceased's domicile is alleged to be foreign, 
the case is altogether diiferent Under the fixed rule 
above referred to, the foreign law is a part, and an 
essential part, of the petitioners' titla If they state 
that the deceased died a domiciled foreigner, and do 
not at the same time state that they are the parties 
entitled under the law of the foreign domicile, there is 
a laciMia to be filled up. They have not complied with 
the Statute, because they have not put into their 
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petition a complete statement of their title. Let it be 
supposed that in this case the surviving husband by 
the law of Canada excludes the surviving children from 
the administration of the fund in question. The Com- 
missary Depute does not know this to be so, but 
assumes it merely for the purpose of argument. Had 
the petitioa been in the sJvilg husbaad's name with 
such a statement of the law of the foreign domicile, and 
had the appointment been opposed by the sons on the 
ground that, although the statement of the foreign law 
was correct, yet by the law of this country theirs was 
the preferable title, the husband must have prevailed. 
The case of the Marchioness of Hastings would then 
have been directly in point. But that case seems to 
rule the present just as clearly in point of principle. 
As in testate succession, the party must bring to the 
Commissary the deed on which he founds as his title 
for confirmation ; so in intestate succession, the peti- 
tioner in the case of a deceased foreigner must, so to 
speak, bring in his hand the foreign law on which he 
founds as entitling him to decemiture. It may be 
added that the foregoing interlocutor is quite in con- 
formity with the practice of this Court." 

In implement of this order, a minute was lodged, 
along with a consent and renunciation by the deceased's 
husband, and setting forth that in these circumstances 
the next of kin were entitled to administer, and they 
were decerned accordingly. 

The consequences of assuming that if the estate is Practical 
in Scotland, the relationship required by the Scotch j^3^*^?f^.^^ 
law of succession should be a sufficient title in a Scotch ment. 
Court might be very serious both to executors and 
their cautioners. The cases of most frequent occurrence 
m which this question arises, are those where the 
deceased has died domiciled in some country under 
the English system of law. This system prevails not 
.only in England and Ireland, but, modified in some 
cases by local legislation, in the United States of 
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America/ and in nearly all the British colonies and 
settlements.' It differs very widely from the law of 
Scotland in some points of intestate succession and 
Differences administration. In England when a wife dies intestate 
between Law survived by her husband, he or his representatives are 
in England entitled to administer and succeed to her whole personal 
and Scotland, estate, to the exclusion of her next of kin, and that 
though the estate may have been free from his control 
and held for her sole and separate use during her life- 
time.^ Again, where a person dies intestate without 
wife or child, leaving a father, the father is entitled to 
administer and succeed to the whole estate to the 
exclusion of any brothers or sisters of the deceased.^ 
Relations on the father's and mother's side rank equally 
as next of kin, and the half-blood shares in the succession 
along with the full blood. ^ In England also the following 
order in granting administration is strictly observed, 
and applicants must clear off all those having a prior 
right to the grant, either as being dead or as having 
renounced, or otherwise, — (1) husband or wife ; (2) 
children ; (3) grandchildren ; (4) great-grandchildren ; 
(5) father ; (6) mother ; (7) brothers and sisters, &c.^ 
In reckoning the more remote degrees of relationship 
also important differences exist. The instances given, 
however, are sufficient to indicate the risk of neglecting 
careful inquiry where the law of any English-speaking 
country other than Scotland regulates the succession, 
and the same risk applies to all cases of foreign 
domicile. Such inquiry undertaken in obedience to 
the requirement that the law of domicile shall be set 

^ Kent's Commentaries, ii. 544-569. 

' Bulge on Colonial and Foreign Law, iv. 209. Tarring's 
Laws relating to the Colonies, chaps. L and iii. The exceptions 
are Trinidad (Spanish) ; British Guiana — including Demerara, 
Berbice, and Essequibo — Cape of Good Hope, and Ceylon 
(Dutch) ; Channel Islands (Norman) ; Lower Canada, St. Lucia, 
and Mauritius (French). 

» WilHams on Executors, 878. * Ihid, 429. » Ibid. 428. 

• Coote's Common Form Practice, 83, 397. 
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forth in the petition, has in more than one case led to 
the discovery that the applicant had no title to the 
estate or to its administration, and to the withdrawal of 
his application (Greig, Jan. 1873). 

By the Law of the Domicile is not necessarily meant Law of Domi- 
the ordinary law of succession in the country where the gpecSf^ ^ 
deceased died domiciled. In some countries the local 
law is not applied to the succession . of foreigners. In 
Belgium the validity of the will of a foreign testator 
who may die domiciled there is not governed by the 
law of that country applicable to its natural born sub- 
jects, but by the law of the testator's own country.^ In 
a case in the Commissary Court of Edinburgh (M'Tavish, 
9th Dec. 1873), where the deceased had died domiciled 
in the Argentine Republic, evidence was obtained, that 
by the law of that country, unless a person has become 
a naturalised citizen, which can only be after twelve 
years' residence and on special application, his suc- 
cession is ruled by the law of his native country. The 
succession of British subjects who die domiciled in the 
Turkish dominions is regulated, not by the law of 
Turkey, but by the law of England, under an Order in 
Council establishing and regulating Consular Courts in 
the Ottoman Empire for British subjects resident there, 
dated 12th December, 1873;^ and several cases have 
occurred where confirmation has been issued under the 
authority of this order (Smith, 29th June, 1877). 
Still, not the less, in all these cases, it is the law of the 
domicile that rules. 

Legacy and Succession Duties are payable in respect Domicile fixes 
of the whole personal estate of a deceased person who ^,yernment 
has died domiciled within the United Kingdom. If the Duties. 
deceased has died domiciled abroad, no part of his personal 
estate is liable to legacy duty, though in certain circum- 
stances it would appear it may be liable to succession 

^ Williams on Executors, 373. 

^ London Gazette^ 16th Dec. 1873. 
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duty.^ On the other hand, all personal estate situated 
in Scotland, or in respect of which probate or letters of 
administration may be granted in England or Ireland, 
wherever the owner may have died domiciled, is subject 
to inventory and probate duty. There is thus an im- 
portant difference between the incidence of the duties 
on legacies and successions and the duties on inven- 
tories, probates, and letters of administration, depending 
on the domicile of the deceased. The former are charge- 
able only, with the exception above referred to, where 
the deceased has died domiciled within the United 
Kingdom ; the latter, wherever the deceased may have 
died domiciled ; and the former, if chargeable at all, may 
be chargeable on the whole personal estate wheresoever 
situated, while the latter are chargeable only on estate 
within the United Kingdom. Heritable estate within 
the United Kingdom is subject to legacy and succession 
duty on the death of the proprietor, without any regard 
to the question of his domicile.^ 
What Domicile ^ has not been found capable of any strict 

Domidie^* definition. It expresses a relation between a person 
and a place, according to which the former is held to 
have a fixed residence at the latter. It is not coincident 
with actual residence, for a person may not be residing, 
and, if bom abroad, may never have resided, at the 
place where his domicile is. Nor is it coincident with 
nationality or political allegiance, for a person may be the 
subject of one State while he is domiciled within the terri- 
tory of another. The general idea is that it is the home 
which a man receives from his parents or chooses for him- 
self In the former case it is called his original domicile 
or domicile of origin, and in the latter an acquired domicile. 

1 Littledale's Trs. v. Lord Advocate, 24th Nov. 1882, 10 E. 226. 

^ Hanson on the Probate, Legacy, and Succession Duties 
Acts, 16. 

* On this branch of the subject see especially Bell v, Kennedy, 
H.L., Uth May, 1868, 6 M. 69; Udny v. Udny, H.L., 3rd June, 
1869, 7 M. 89. 
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The domicile of origin is not necessarily the place Domidie of 
of birth- It is the domicile of the father at the time, ^"^i^ 
or in illegitimacy, the domicile of the mother. The 
domicile of origin is retained until a new domicile is 
acquired. It is not lost by mere abandonment. A 
person may have left his domicile of origin non 
animo revertendi ; but until he has actually fixed his 
residence elsewhere, the domicile of origin adheres. 
Practically, therefore, there is no person without a 
domicile, and no person can have more than one domi- 
cile at the same time. On the abandonment of an 
acquired domicile, the domicile of origin revives and 
reverts, until a new one has been acquired or a former 
one resumed. The domicile of origin holds whether 
the person dies in itinere from or to it. The question 
has been suggested whether the domicile which thus 
adheres and reverts is the domicile of birth or the last 
parental domicile before becoming aui juris} 

A new domicile is acquired by residence ammo Acquired 
Tnanendi. The duration of the residence is not an^°°"*^^®' 
element of much importance if the anirrms be clear ; 
but there must be actual residence, however brie£ If 
the person dies in iti/nere, the intended domicile will 
not attach, as it would do if the journey were from an 
acquired domicile to the domicile of origin. A sufficient 
animus manendi need not be a definite intention to 
remain at the place always. It is rather an intention 
to remain there for an indefinite period. And the 
intention can be proved only by reference to the whole 
circumstances in each particular case. For while there 
is no fact in a man's history or surroundmgs which 
may not form an element in the proof, there is hardly 
any one circumstance which can be considered of itself 
conclusiva 

There is always a presumption that the place where Presumption 
a person actually resides is the place where he wishes ®^ ^®"*^®"^<»' 

^ M*Laren on Wills, i. 6. 
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Pupils and 
Minors. 



Wife. 



Lunatics. 



and intends to reside ; and though mere length of 
residence will not constitute domicile, it will, in the 
absence of clear evidence to the contrary, strengthen 
the presumption in favour of the intention to remain. 

Declarations by the person himself are important ; 
but even they have been discarded when they were 
inconsistent with his acts. General indications of 
intention are held to be more trustworthy than special 
statements. A man cannot fix his domicile by a mere 
resolution. Though a deceased described himself in 
his will as domiciled in London, the Commissary, on 
evidence adduced, found that he was domiciled in 
Scotland (Smith, 9th March, 1870). 

During pupillarity a child follows the domicile of his 
father ; and on the father's death the domicile of the 
mother, unless she changes the domicile with the 
express purpose of altering the child's succession. It 
would appear that by the law of Scotland a minor may 
choose his domicile on attaining the age of puberty. 
^'A minor can make a will disposing of his personal 
succession, and, of course, can do so by change of 
domicile."^ A minor may be forisfamiliated, and 
marry, and change his actual home, and it is reasonable 
to hold that he may also change his legal home or 
domicile.* 

A married woman acquires the domicile of her 
husband, and follows it during the subsistence of the 
marriage whether she resides with him or not ;^ but if 
judicially separated, she becomes free to choose her own 
domicile.* 

A lunatic does not acquire a domicile in any place 
where he may be residing under restraint, and conse- 
quently retains that which he had previous to his con- 



^ Robertson on Personal Succession, 202. 
» Amot V. Groom, 24th Nov. 1846, 9 D. 142. 
» WyUie v. Laye, 11th July, 1834, 12 S. 927. 
* Eraser on Husband and Wife, 254. 
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finement. In regard to the domicile of a deceased 
lunatic, it has been considered " not clear that the 
period of the lunacy is totally to be discarded."^ Pro- 
bably mental incapacity which would invalidate the 
execution of a will would also prevent the acquirement 
of a domicile. 

A domestic servant is in general domiciled in the Domestics, 
place of residence as a servant. But there is nothing in 
the nature of domestic service to necessitate the acquisi- 
tion of a domicile, and the domicile of origin will not 
be lost if the evidence of an intention to retain it is 
suflSciently strong. If a male domestic is married, the 
home in which his wife and family reside will be his 
domicile wherever he may be engaged in service. 

A student does not acquire a domicile at a university Students, 
by residence there for the purpose of his education, but 
he may do so if he has no other home (Traill, 24th 
August, 1859). 

Mariners, actors, or others, whose profession or Mariners, &c. 
inclination leads them to spend a wandering and 
unsettled life, retain their domicile of origin.^ 

An exile or political refugee does not lose his domicile Exile. 
in the country from which he is expatriated, so long 
as his absence from it is due to compulsion and not 
to choice. 

A man does not acquire a domicile so as to affect his Missionaries, 
succession by living in a savage or barbarous country 
not belonging to the community of civilised States 
(Howison, 7th May, 1875). 

Ambassadors and Consuls do not, by accepting such Officials, 
appointments, acquire a domicile in the country to 
which they may be accredited ; but if they are already 
domiciled there, they do not, in virtue of their appoint- 
ment, acquire a domicile in the country they represent.* 

^ Eobertson on Personal Succession, 163. 
, » Aikman v, Aikman, 12th March, 1861, 21 D. 757. 
' Dicey on Domicil, 138. 
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Governors of colonies and other public officers, whose 
tenure of office is in its nature permanent or indefinite, 
acquire a domicile where they are stationed.^ An 
ecclesiastic is domiciled in his benefice ; but a parish 
minister, who has given up the active duties of his 
parish, will not be prevented from acquiring a domicile 
elsewhere by continuing to hold the appointment. 
Military and Any porson entering the Military or Naval Service of 
Naval Service. Qj^^^ Britain does not thereby lose his domicile in that 
part of the United Kingdom to which he belongs, 
wherever he may be stationed or called on to serve ; 
but if he enters a foreign service, he acquires a domicile 
in the country whose service he enters.* The following 
case occurred in the Commissary Court of Edinburgh : 
Neither the deceased nor his father ever had any 
residence in Scotland ; his grandfather had been bom 
at Dalkeith in 1758, and while a young man joined 
the army ; his father was bom in Antigua while the 
grandfather was stationed there, and he, too, joined the 
army in early life ; the deceased was born while his 
father was in the service, and he also had joined it and 
died in it ; his domicile was held to be the domicile of 
origin of his grandfather (Peddie, 6th December, 1860). 
Indian Service. A pcrson in the Indian Civil or Military Service was 
held to have acquired a domicile in India. Doubt is 
now entertained on this point on two grounds : (1) 
the Act of the British Parliament 21 & 22 Vict. 
c. 106, 1858, transferring the Government of India 
from the East India Company to the Crown ; and (2) 
the Succession Act of 1865, passed by the Indian 
Council, which " explains " that " a man is not to be 
considered as having taken up a fixed habitation in 
British India merely by reason of his residing there in 

^ Clarke v, Newmarch, 13th Feb. 1836, 14 S. 488 ; Com- 
missioners of Inland Kevenue v. Gordon's Executors, 2nd Feb. 
1850, 12 D. 657. 

" Robertson on Personal Succession, 174 ; Phillimore on 
Domicil, 79, 
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Her Majesty's Civil or Military Service, or in the exer- 
cise of any profession or calling." The effect of these 
Acts has been discussed by the Supreme Court in 
Scotland ; but the only point decided is, that they 
cannot affect a domicile which had been acquired before 
either of them was passed.^ The obligation on persons 
in the Indian Service of residence in India for an inde- 
finite period is the same now as formerly, and the case 
thus differs materially from that of soldiers in a strictly 
British regiment stationed in India for a limited time.^ 

When a man has two residences, one in the country Two Resid- 
and the other in the metropolis, the presumption is held ®"®®^ 
to be that, if he be a nobleman or landed proprietor, 
his domicile is in the country ; but that, if he be a 
merchant or in the practice of any trade or profession, 
his domicile is in the metropolis.* 

But it is in cases which cannot be classed under any General Casea. 
special head that difficulties in determining the domicile 
most frequently arise. Persons leave Scotland for 
purposes of business, of health, or of pleasure, with a 
more or less definite intention to return at some future 
period, when success in business is achieved, or when 
health is restored, or when necessity arises or inclination 
prompts, and die in some foreign coimtry while residing 
there. In proportion as the intention to return is from 
the outset clearly and continuously maintained, the 
acquisition of a new domicile will be the more difficult 
to establish. But a vague intention to return, which is 
often nothing more than a desire, or hope, or an impulse 
of patriotism or domestic affection, will not prevent the 
acquisition of a new domicile, should any occupation or 
business be entered on, or engagement undertaken, or 
purpose formed, involving residence in a particular place 
or country for an indefinite period. 

^ Wauchope v. Wauchope, 23rd June, 1877, 4 R. 945. 
^ Alexander's Practice, 38 ; but see Savigny (Guthrie's Trans- 
lation), 59, note D ; and Dicey on Domicil, 141, note. 
' Alexander's Practice, 28. 
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Two well-defined cases constantly occur about wliich 
there is no difficulty. One is that of the emigrant who 
leaves his native country to settle in some foreign land, 
and make it his home. If he should die at any time 
after reaching his destination, he is clearly domiciled in 
the land of his adoption. The other case may be 
described as that of the visitor, who goes abroad for a 
special purpose or a limited time — to construct a rail- 
way or harbour or canal, to erect a gas-work or introduce 
some machinery or apparatus, to wind up a mercantile 
business, to fulfil a temporary appointment, to prosecute 
some scientific inquiry, to spend the winter in a milder 
climate, or simply to indulge in the recreation of foreign 
travel ; — ^if such a person dies abroad, unless there is 
very distinct evidence of a change of purpose, there can 
be little doubt that the domicile of origin is retained. 
But between these two there is a wide gradation of 
cases in which the question of domicile can only be 
determined by considering whether the circumstances 
of each approach more nearly in character those of the 
settler or the visitor, and by a careful examination of the 
numerous decisions and dicta quoted and commented on 
by the learned authors who have written on the subject.^ 

As regards the administration of the estate, the diffi- 
culty of determining between two domiciles is frequently 
r^ardsadmin. obviated — ^in testate cases by the will being found to be 
validly executed by both the laws in question (Ross, 
6th May, 1862), or under the provisions of the Act 
24 & 25 Vict. c. 114 ; and in intestate cases by the 
application being presented by some person who in any 
event would be entitled to administer the estate (Pattison, 
15th Dec. 1869). Thus, where the doubt is whether 
a Scotchman, dying unmarried and without issue, and 
survived by his father, has acquired a domicile in 
England, the father, by the law both of Scotland and 

^ See the works of Kobertson, Story, McLaren, Eraser, Bar, 
Savigny, Phillimore, and Dicey, referred to in this chapter; 
also Lawson's Trs. v. Lawson, 20th July, 1883, 10 K. 1278. 
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England, would be the person entitled to administer, 
though, according to the law of England, he would be 
entitled to the whole estate, and by the law of Scotland 
might only be entitled to one-half. 

In applying for confirmation, it is necessary to con- National 
sider not only in what country, but, if in Scotland, in ^^^^^ ^^ 
what county, the deceased had his domicile, as it is only though Local 
in the Sheriff Court of that county that confirmation is J^^artein 
competent. This is often a very troublesome question.^ 
People move about in their own country and make 
visits abroad without any intention either of abandoning 
Scotland as their home or of returning to the particular 
county of their birth. In such cases it has been found 
necessary to distinguish between the local and the 
national domicile, and to hold that, though the former 
may be lost or become unknown, the latter may be 
clearly retained. Of course, if a person continues to 
keep up a residence in Scotland, the county in which it 
is situated will continue to be his domicile. But where 
this is not so, where the family home has been broken 
up, and it is uncertain where any permanent residence 
in Scotland may be resumed, the case is held to be one 
of Scotch domicile, but as within the limits of Scotland, 
of floating or uncertain domicile (Lillie, 19th Oct. 1 869),^ 
and to fall within the terms of the Act,* which provides 
that when the deceased has died '' without any fixed or 
known domicile," the confirmation may be applied for 
in the county of Edinburgh (Meikle, 27th Aug. 1866). 

^ In order to avoid the difficulties and uncertainties connected 
with the question of domicile as between one county and another, 
it has for many years been urged, hitherto without success, that 
as in England and Ireland executors may complete their title 
either in the local or in the metropolitan court, executors in 
Scotland should have a like option, an option also which already 
exists in Scotland in the service of heirs to real property; see 
Alexander's Practice, 38, 208; Dove Wilson on Law of Pro- 
cess, 68. 

' Amot V. Groom, 24th Nov. 1846, 9 D. 142, per Lord 
Jeffrey. » 21 & 22 Vict. c. 56, §§ 3, 8. 
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statuteasto In the year 1861 the Act 24 & 25 Vict. c. 121 was 
pomiciie passed to amend the law in relation to the wills and 
domicile of British subjects dying whilst resident abroad, 
and of foreign subjects dying whilst resident within her 
Majesty's dominion. It proceeded on the preamble that, 
" by reason of the present law of domicile, the wills of 
British subjects dying whilst resident abroad are often 
defeated, and their personal property administered in a 
manner contrary to their expectations and belief." And 
it provided for conventions being made between the 
British Government and any foreign State, regulating 
the acquirement of domicile by the subjects of the one 
in the territory of the other, and the administration of 
the estates of foreigners dying in this country. But no 
convention under this Statute appears to have ever been 
made. The evils it was designed to remove were, as 
regards testate succession, to a large extent met by the 
Wills Act, passed in the same year. 
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CHAPTER III. 

APPLICATIONS FOR CONFIRMATION AS EXECUTOR 

NOMINATE. 

Originally the office of executor nominate was a bene- office of 
ficial appointment, and entitled the person nominated to dominate 
appropriate the whole of the dead's part — that is, the a Trust 
free personal estate, after paying the debts and any 
claims for legitim and jus relictoe. By the Act of 1617, 
c. 14, the interest of the executor nominate was restricted 
to one-third of the dead's part, he being bound to account 
for the remainder to the wife and children and next of 
kin, according to the division observed by the law of the 
realm. This state of things continued down to 1856, 
when by the Act 18 Vict. c. 23, sect. 8, the right of the 
executor nominate, as such, to retain any part of the 
estate for his own use was abolished. An executor 
nominate is now, therefore, in the fullest sense, simply 
. t^^U^t^ trustee for b^orf of aU interested io Z 
personal succession of the deceased. 

An appointment of executor must be contained in a Deed 
validly executed deed. In applications for confirmation Nomfnatwn 
it is only the formal execution of the deed that requires must be valid. 
to be established. If challenged on other grounds, it 
must be reduced by the Supreme Court before the 
nomination of executors can be set aside, or any one 
else preferred to the office. In a competition for con- 
firmation, where the ground of challenge was that the 
deed founded on was fraudulent and "ultra vires of the 
testator, although it was alleged that the deed was 
under reduction, the executor nominate was preferred 
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to the next of kin by the Commissaries, and this judg- 
ment was affirmed by the Supreme Court ^ But where 
the question was as to the genuineness of a holograph 
writing, and the Commissary had ordered proof, and 
decided that the writing was not genuine, this decision 
was affirmed by the Supreme Court and by the House 
of Lords,' without any question as to its competency. 
And a plea of res judicata founded on this decision was 
held by the Supreme Court effectual to bar the reopening 
of the question by a party having a beneficial interest.^ 
And where the ground of challenge was that the docquet 
of the notary by whom the deed was executed was not 
holograph, and the Commissary Depute had held that 
although there might be good grounds for reducing the 
alleged will, it afforded while unreduced a sufficient title 
ex facie in a question as to the appointment of executor, 
— this view was repelled by the Commissary, who found 
the will invalid ; and on appeal the Supreme Court 
adhered* 
AtteBted By the law of Scotland previous to 1874 certain 

^^^ to solemnities, prescribed by a series of Scots Acts,^ were 
1st Oct. 1874. essential in the execution of all attested deeds. The 
grantor had to sign not only at the end of the deed, . 
but on each page, or at least on each separate sheet ; 
two witnesses had to attest his signature by signing at 
the end of the deed ; the names and designations of the 
writer of the deed and of the attesting witnesses had 
to be mentioned in the testing clause or in the deed 
itself ; and the number of pages on which the deed was 
written had to be mentioned at the end of the last 
page. Any deed in which, on the face of it, these 
requisites had been complied with was held entitled to 

^ Graham v. Bannerman, 28th Feb. 1822, 1 S. 362. 
' Anderson v. Gill, H.L., 16th April, 1858, 3 Macq. 180. 
» Ibid. 22nd Dec. 1860, 23 D. 260. 
* Henry v. Keid, 10th Feb. 1871, 9 M. 503. 
» Acts 1540, c. 117; 1679, c. 80; 1593, c. 25; 1681, c. 5; 
1696, c. 15. 
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confirmation without question. Pagination, or the 
marking of each page by progressive numbers, which 
had also been indispensable under these Acts/ had 
been declared by the Statute 19 & 20 Vict. c. 89 to 
be no longer necessary. 

By the Act 37 & 38 Vict c. 94, sect. 38, it was enacted Deeds eze- 
that "It shall be no objection to the probative character ^^i^qq^ 
of a deed, instrument, or writing, whether relating to 1874. 
land or not, that the writer or printer is not named or 
designed, or that the number of pages is not specified, 
or that the witnesses are not named or designed in the 
body of such deed, instrument, or writing, or in the 
testing clause thereof, provided that where the witnesses 
are not so named and designed their designations shall 
be appended to or follow their subscriptions ; and such 
designations may be so appended or added at any time 
before the deed, instrument, or writing shall have been 
recorded in any register for preservation, or shall have 
been founded on in any court, and need not be written 
by the witnesses themselves." Under this section a 
deed is now held to be probative and entitled to con- 
firmation if it be signed by the grantor at the end, and 
on each page or separate sheet ; if two witnesses have 
attested the signature by signing at the end, and if the 
names and designations of the witnesses are either men- 
tioned in the body of the deed or in the testing clause, 
or appended to their signatures.' 

By the 39th section of the same Statute it is enacted Remedy for 
that ** No deed, instrument, or writing, subscribed by e^^^i^n 
the grantor or maker thereof, and bearing to be attested 
by two witnesses subscribing, and whether relating to 
land or not, shall be deemed invalid or denied effect 
according to its legal import because of any informality 
of execution, but the burden of proving that such deed, 

^ Thomson v. M^Crammen's Trs., Ist Feb. 1856, 18 D. 470, 
H.L., 24th March, 1859, 31 Scot. Jur. 425. 

" Vide opinion of Lord Deas in M*Laren v. Menzies, 20th 
July, 1876, 3 K. 1155. 
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instrument, or writing so attested was subscribed by the 
granter or maker thereof, and by the witnesses by whom 
such deed, instrument, or writing bears to be attested, 
shall lie upon the party using or upholding the same ; 
and such proof may be led in any action or proceeding 
in which such deed, instrument, or writing is foimded 
on or objected to, or in a special application to the 
Court of Session, or to the Sheriff within whose juris- 
diction the defender in any such application resides, to 
have it declared that such deed, instrument, or writing 
was subscribed by such granter or maker and witnesses." 
Essential Under this section the only essential requisites in the 

thS^Ex^uMon ©xocutiou of an attested will are that it shall be sub- 
of Deeds. scribcd by the granter, and that it shall bear to be 
attested by two witnesses subscribing. If it has these 
it is not necessarily null ; but if it is wanting in any of 
the formalities of execution not dispensed with by the 
previous section, it will not be entitled to confirmation 
What may be Until it has been proved in the manner set forth that the 
P"'-'- writing wa* subscribed by such granter and witnesses. 

Accordingly, a will written on more than one sheet, and 
signed only at the end by the testator and three wit- 
nesses who were not designed, was, on a special applica- 
tion to the Court of Session, after proof, found to be duly 
subscribed by the granter and the subscribing witnesses, 
the designations of the latter being given in the inter- 
locutor ; and an extract of the finding was produced in 
the Commissary Court along with the wiU, and foimded 
on in the application for confirmation.^ The remedy 
provided by this section was also found available to 
prove the execution of a writ, wanting in the designation 
of the witnesses, after it had been exhibited and recorded 
with an inventory.^ And in a case where a deed had 
been recorded in the Books of Council and Session, 



* McLaren v, Menzies, 20th July, 1876, 3 K. 1151. See also 
Addison, 23rd Feb. 1875, 2 K. 457. 

' Thomson's Trustees v. Easson, 2nd Nov. 1878, 6 R Ul. 
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without the designations of the witnesses being added, Due Execu- 
and an extract was exhibited along with the inventory ^^^^ L^* 
for confirmation, the Sheriff, on a special application. Application 
allowed a proof of the due execution ; and, on the evi- (bn^^"^""* 
dence of the witnesses whose signatures were appended, 
held the deed to be duly executed for the purpose of 
confirmation, and granted authority to issue confirma- 
tion in favour of the executor named therein (Lockhart, 
13th July, 1882). It has been decided by the House 
of Lords, affirming the judgment of the Court of Session, 
that the operation of these sections is not retrospective, 
and that they do not apply to any deed executed prior 
to the commencement of the Act on 1st October, 1874.^ 

The Statute 37 & 38 Vict. c. 94 also granted facili- Notarial 
ties for the execution of all deeds notarially. Formerly ofwm^ " 
a will could be subscribed for a person imabie to 
write only by a notary public, or a parish minister 
acting within his own parish. Section 41 enacts that 
" Without prejudice to the present law and practice, any 
deed, instrument, or writing, whether relating to land or 
not, may, after having been read over to the grantor, be 
validly executed on behalf of such grantor, who, from 
any cause, whether permanent or temporary, is unable to 
write, by one notary public or justice of the peace sub- 
scribing the same for him in his presence and by his 
authority, without the ceremony of touching the pen, 
all before two witnesses, and the docquet thereto shall 
set forth that the granter of the deed authorised the 
execution thereof, and that the same had been read over 
to him in presence of the witnesses. Such docquet may 
be in the form set forth in schedule I hereto annexed, 
or in any words to the like eflfect." 

The docquet in the schedule is in the following Form of 
terms : — " By authority of the above named and ^°^^®*- 
designed A. B,, who declares that he cannot write, on 
account of sickness and bodily weakness [or, never 

* Gardner v. Lucas, H.L., 21st March, 1878, 5 E. 105. 
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having been taught, or otherwise as the case may be] 
I C, D. [design him\ notary public [or justice of peace 
for the county of {name it) or as regards wills or other 
testamentary writings executed by a parish minister as 
notary public in his own parish, minister of the parish 
of (name it)], subscribe these presents for him, he 
having authorised me for that purpose, and the same 
having been previously read over to him, all in presence 
of the witnesses before named and designed, who sub- 
scribe this document in testimony of their having heard 
[or seen] authority given to me as aforesaid, and heard 
these presents read over to the said A. B. 

(Signed) A, B., Notary Public [or 

E. F.y witness. Justice of the Peace or 

0. H,, witness. Parish Minister]." 

But a docquet otherwise sufficient has been held not 

to be rendered invalid by its disconformity with this 

schedule.^ Where the docquet bore that the deed had 

"been previously gone over and explained" to the 

grantor, but not that it had been " read over " to him, 

the question whether the deed was validly executed was 

raised, but not finally decided.^ A notarial docquet must 

be holograph of the notary,* and where a trustee had 

acted as notary in executing the will, it was held invalid.* 

Wills may be A testamentary deed may be written either in ink 

OTpenciror^ ^'^ pencil,* and no stamp is necessary. By the Act 

partly printed. 31 & 32 Vict c. 101, soct. 149, all deeds having a 

testing clause may be partly written and partly printed, 

or engraved or lithographed, " provided always that in 

the testing clause the date, if any," and certain other 

particulars now dispensed with, '' shall be expressed at 

lx.teandpiacelengtL" In testamentary writings the date is not a 

of execution. 

^ Aitchison's Trs. v. Aitchison, 21st Jan. 1876, 3 R 388. 
» Watson V. Beveridge, 24th Oct. 1883, 11 R. 40. 
» Henry v. Reid, 10th Feb. 1871, 9 M. 503. 

* Feme v. Feme's Trs., 23rd July, 1863, 1 M. 291. 

• Muir's Trustees, 23rd Oct. 1869, 8 M. 53; Simsons v, 
Simsons, 19th July, 1883, 10 R 1247. 
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statutory requisite, nor is it necessary that the place of 

execution be mentioned, though it is useful and usual 

to set forth both date and place in the testing clause. 

A testing clause may be inserted at any time before the Testing 

deed is judicially founded on.^ By the Act last quoted, *^^*^*®- 

sect. 139, it is declared that females above the age of 

fourteen are competent instrumentary witnesses ; and it Witnesses. 

is no objection to a witness that he is a trustee or 

even a beneficiary^ under the deed whose execution he 

attests. A mutual settlement by a husband and wife. Mutual WiUs. 

signed by the husband before witnesses, and by the 

wife, but not before witnesses, has been held valid as 

regards the husband's estate.^ 

Though not attested or signed before witnesses, a Holograph 
will is valid by the law of Scotland if it is holograph of ^^^^' 
the testator. A holograph testamentary writing must 
be entirely, or in its substantial parts,^ in the hand- 
writing of the testator, and signed by him.^ " Holo- 
graph writings ought regularly to mention that they 
are written by the granter, in which case they are pre- 
sumed holograph unless the contrary be proved. But 
though this should be neglected, a proof of holograph 
will be admitted either comparaticme Uterarv/m, or 
by witnesses who saw the deed written and signed." ® 
Where the authenticity of a holograph writing is chal- 
lenged, the onvs of proving that it is genuine lies on the 
party founding on it ; and it is not enough to prove 
that the writ and the signature are in the same hand- 

^ Hill V, Arthur, 6th Dec. 1870, 9 M. 223 ; Veasey v. 
Malcohn, 2nd June, 1875, 2 K. 748 ; Millar v, Birrell, 8th Nov. 
1876, 4 R 87. 

* Simsons v. Simsons, 19th July, 1883, 10 E. 1247. 
' Millar v, Birrell, supra. 

* Erskine, 3. 2. 22 ; but see Maitland, 10th Nov. 1871, ' 
10 M. 79. 

* Dunlop V. Dunlop, 11 th June, 1839, 1 D. 913 ; and 
Skinner v. Forbes, 13th Nov. 1883, HE. 88. But see Speirs, 
19th July, 1879, 6 E. 1359 ; and EusseU, 11th Dec. 1883. 

" Erskine, supra. 
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writing, but it mast be preyed that both are written 
by the person by whom it professes to have been 
executed.^ Where a person signed a document (not a 
will), and added the words, ** Adopted as holograph," 
in his own handwriting, it was held that the whole 
document was to be regarded as holograph.* 
Holograph In all casos where a holograph writing, which does 

Ye^neAtoM ^'^^ ^^^^ to be SO, is fouuded on as containing a nomi- 
sQch. nation of executors, it must be expressly deponed to in 

the oath to the inventory as holograph, and even when 
it bears to be holograph, it should be so described. 
DateofHoio- By the Act 37 & 38 Vict c. 94, sect 40, it is 
gn|jh Wills, enacted that every holograph writing of a testamentary 
character shall, in the absence of evidence to the con- 
trary, be deemed to have been executed or made of the 
date it bears. 
Mataai Will ^ mutual will by husband and wife, in the hand- 
hoic^^nph of writing of the former, is valid as regards his estate ; ' 
^^es. ^ <^d so a mutual will, duly executed by husband and 
wife before two witnesses in 1870, but in which the 
name of the writer was omitted, was held valid as 
regards the husband's estate, on its being deponed to 
that it was holograph of him (Brown, 28th May, 
1883) ; and the following will by a husband and wife, 
written by the former — " I, A. B., do hereby will and 
bequeath all that belongs to me at my death to my 
wife, G. D^ and she does also the same to me, should 
such be, so that the longest liver gets all that belongs 
to either of us ; witness our hand of writing, (signed) 
A. B., C. D" — was held valid as A. B.'a will (Hunter, 
7th June, 1883). 
DeietioDBand Deletions, interlineations, and marginal additions in 
tioM^failsoio- liologr*pt writings do not require to be authenticated 
graph WiiiB. by the signature of the testator if it can be proved that 

^ Andeison v. Gill, H.L., 16th April, 1858, 3 Macq. 180. 

' Gavine's Trs. v. Lee, 12th Jan. 1883, 10 E. 448. 

* Macmillan v, Macmillan, 28th Nov. 1850, 13 D. 187. 
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they are his handwriting ; and deleted words may be 
read as not deleted where it is necessary to make sense 
of what is left unobliterated.^ 

It is sometimes difficult to determine whether a writ- "Memoranda,'* 
ing is entitled to receive eflfect as a completed will, or !! ^ot*^*'' 
whether it is not merely deliberative.^ A memorandum, " HeadsV' &c. 
signed by a testator, " to let her agent know " &c., was 
held ineffective ; ^ and a document holograph of, and 
signed by, the deceased, and headed " Draft of a Codi- 
cil " was also held to be inoperative.* But a holograph 
writing, headed " Notes of an intended Settlement, by 
A. B." and signed by him, was held to be a valid testa- 
mentary settlement;^ and, in the Commissary Court 
of Edinburgh, a holograph document, bearing to be 
" Heads by A. B. for his Last Will and Testament " 
and signed by him, was held to be a valid will, and 
the executors named therein confirmed (Tod, 17th Jan. 
1859). A document headed, " Instructions to make a 
Will," was proved in England as a will, and the probate 
certified (Tennent, 3rd July, 1867). 

A trust deed dealing with the whole estate of a Revocation of 
testator is held to revoke all previous testamentary g^^JJJ!^^^'^ °^ 
writings ; ® but, in so far as they are capable of stand- 
ing together, the earUer writings may be sustained 
along with a will of later date. Where a testator in 
his will appointed certain parties to be his sole execu- 
tors and universal legatories. and by subsequent writ- 
ings withdrew the beneficial interest from all except 
one while expressly confirming the will in other 

* Morris 1?. Magistrates of Dundee, 1st May, 1858, 3 Macq. 
134; Chapman v, Macbean's Trs., 10th Feb. 1860, 22 D. 746. 

^ Munro v. Coutts, 3rd July, 1813, H.L., 1 Dow, 437 ; 
Stainton v. Stainton, 17th Jan. 1828, 6 S. 363 ; Scott v. 
Sceales, 5th Feb. 1864, 2 M. 613; Simsons v, Simsons, 19th 
July, 1883, 10 K. 1247. 

* Cmminghain v. Murray's Trs., 15th March, 1871, 9 M. 713. 

* Forsyth's Trustees v. Forsyth, 13th March, 1872, 10 M. 616. 
" Whyte V. Hamilton, 13th July, 1881, 8 R 940. 

' Sibbald's Trustees, 13th Jan. 1871, 9 M. 399. 

D 
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respects, it was held that the nomination of executors 
was not revoked.^ But an appointment of a sole 
executor has be!0n held to supersede all previous 
appointments (Horsburgh, 13th January, 1868) ; and 
where in a holograph writing the testator said, '' I ap- 
point A. B. to be my executor," confirmation was 
granted in favour of A. B. alone, though other three 
executors had been appointed in testamentary writings 
of previous dates not expressly revoked (Alexander, 
19th March, 1860). A desire that a trustee's appoint- 
ment be cancelled has been held equivalent to a recall 
(Roberts, 10th August, 1870). 

Where an executor's name has been deleted in a 
deed, and the deletion is not authenticated, the diffi- 
culty has been got over by production of a declinature 
from the person whose appointment was in doubt 
(Graham, I7th June, 1868), and this course is gener- 
ally followed. In a holograph writing, the names of 
three executors had been deleted, and three others 
interlined; on renunciations being granted by the 
three whose names were deleted, confirmation was 
authorised in favour of the other three (Cockbum, 5 th 
January, 1872). In a disposition, the testator had 
appointed A. and B. his trustees, and he also nominated 
the said A. and B. to be his executors ; the names of 
A. and B. as trustees were found to have been deleted, 
but not their designations, nor their appointment as 
executors ; on the disposition the testator had written, 
" Trustees now C, D., and E.," but without date ; the 
Commissary held that the nomination of A. and B. was 
not effectually revoked, and granted authority to confirm 
A — B. being dead — along with C, D., and E., on the 
application of him and them (Miller, 14th June, 1872). 

The general rule, that the validity of the will of a 
deceased person falls to be determined by the law of 
the country within whose" jurisdiction he may have 

' Scott V. Peebles, 8th July, 1870, 9 M, 959. 
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died domiciled, has been largely modified, as regards 
the administration of the estate within the United 
Kingdom, in the case of all British subjects, by the Act 
24 & 25 Vict. c. 114, dated 6th August, 1861, which 
enacted as follows : — 

"1. Every will and other testamentary instrument Wills made 
made out of the United Kingdom by a British subject united**^ 
(whatever may be the domicile of such person at the Kingdom, 
time of making the same, or at the time of his or her 
death) shall, as regards personal estate, be held to be 
well executed for the purpose of being admitted in 
England and Ireland to probate, and in Scotland to 
confirmation, if the same be made according to the 
forms required either by the law of the place where the 
same was made, or by the law of the place where such 
person was domiciled when the same was made, or by 
the laws then in force in that part of Her Majesty's 
dominions where he had his domicile of origin. 

" 2. Every will and testamentary instrument made Wills made 
within the United Kmgdom by any British subject ^^^*^® 
(whatever may be the domicile of such person at the Kingdom. 
time of making the same, or at the time of his or her 
death) shall, as regards personal estate, be held to be 
well executed, and shall be admitted in England and 
Ireland to probate, and in Scotland to confirmation, if 
the same be executed according to the forms required 
by the laws for the time being in force in that part of 
the United Kingdom where the same is made. 

" 3. No will or other testamentary instrument shall will not 
be held to be revoked or to have become invalid, nor ^hl^^^^f^^ 
shall the construction thereof be altered, by reason of Domicile, 
any subsequent change of domicile of the person making 
the same. 

'' 4. Nothing in this Act contained shall invalidate No Will inva- 
any will or other testamentary instrument as regards ^^**®^^y^*^*" 
personal estate which would have been valid if this Act 
had not been passed, except as such will or other testa- . 
mentary instrument may be revoked or altered by any 
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subsequent will or testamentary instrument made valid 
by this Act. 

" 5. This Act shall extend only to wills and other 
testamentary instruments made by persons who die 
after the passing of this Act" 

Where a will is founded on as valid under this 
Statute, the facts necessary to bring it under the 
particular provision applicable to the case must be 
articulately set forth on oath by the executor. Thus, 
in the case of a person who had died domiciled in 
British Burmah, a holograph will was admitted to con- 
firmation only on its being deponed to by the executor 
that the deceased was a British subject, and had his 
domicile of origin in Scotland, and that the will produced 
was holograph, and made out of the United Kingdom 
(Webster, 13th November, 1878). 

Confirmation proceeds either upon production of the 
principal testamentary writing or of a legally authen- 
ticated copy thereof Extracts from the Books of 
Council and Session or of any Sheriff Court, or from 
the Register of Sasines where the writ has been regis- 
tered for preservation as well as for publication, in 
terms of the Act 31 & 32 Vict. c. 64, sect. 12, are 
accepted as authentic and equivalent to the registered 
writs themselves. 

Where the validity of a will founded on falls to be 
determined, not by the law of Scotland, but by the law 
of some other countryj evidence of its validity require to 
be produced. If the principal will is exhibited it must 
be accompanied by a certificate by a judge, notary, 
barrister, or other qualified person, that it is validly 
executed according to the forms required by the law 
which regulates its validity. And if the will is in a 
foreign language a translation certified as correct must 
be produced along with it ; but a translation alone is not 
sufficient. The principal will, or an authentic copy of 
it, must also be produced, and it and the translation 
are both recorded (Flahault, 12th Jan. 1871). 
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If the will has been proved in the Courts of the wm held 
country by the law of which its validity falls to be ^^^^j^ 
determined, the probate, or letters of administration Court of 
with the will annexed,— or an exemplification of said ^^™*<^®- 
probate or letters, — or an oflBicial copy of the will under 
the hand of the registrar or oflBicer who has the prin- 
cipal document in his custody, with a certificate by him 
that the will has been proved, are accepted as authentic 
copies of validly executed wills. An English ''office 
copy " which is neither signed nor sealed is not suffi- 
cient.^ 

When these documents come from the Probate Courts consular Cer- 
of England or Ireland, or of any British colony or*^^^^^- 
dependency, no further authentication is required ; but 
if they come from a foreign country, their genuineness 
must be certified by a British consul resident in that 
country. The certificate of the consul of a foreign 
country resident here has sometimes been accepted as 
evidence both of authenticity and validity according to 
the law of the country which he represents. 

The document produced as the ground of confirma- Notarial 
tion from continental countries, and from colonies or^^P*®®- 
settlements which originally belonged to them, though 
now it may be under British rule, is usually neither the 
will itself nor an extract from the records of any Court, 
but a notarial copy of the will, authenticated by the notary 
with whom it must by law remain deposited. In these 
cases the certificate of validity should bear not only 
that the will is validly executed, but that the notarial 
copy is entitled to full faith and effect as if it were the 
will of the deceased itself.^ 

In the event of there being any informality of execu- special War- 
tion ; or unauthenticated deletions or interlineations in ™^ '° ^°°' 
an attested deed ; or any discrepancy between the hand- 

* Stiven v, Myers, 29th May, 1868, 6 M. 885, 

' The requirements in regard to the authentication of foreign 

wills are substantially the same in Scotland and in the English 

Probate Court. Coote's Common Form Practice, 179. 
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writing of one portion and that of another in an alleged 
holograph will; or any apparent ground for doubting 
its testamentary character ; or in the case of a foreign 
will, any irregularity in its authentication, or in the 
evidence of its validity ; an application may require to 
be made to the Court for special warrant to issue 
confirmation [Appendix, Nos. 1, 8, 10]. 
TerakBofaii It was formerly the practice in the CJommissary 
^^^^^ Court of Edinburgh to confirm as executors nominate 
Nominate. only porsons upon whom that character had been 
expressly conferred in the deed of nomination. In the 
year 1833, however, a case occurred in which the 
testator had in his will left an annuity to his wife, and 
divided his estate among his children, and then added, 
" and for seeing this my will carried into effect, I hereby 
nominate and appoint A., B., C, and D. trustees for my 
wife and children." An application for confirmation 
of these trustees as executors nominate having been 
refused by the Commissaries in accordance with the 
practice above stated, the case was advocated to the 
Supreme Court, and the Lord Ordinary (Fullerton) 
reversed the decision of the Commissaries and remitted 
the process to them, with instructions to recall their 
judgment and to grant confirmation as prayed for.^ 
Since that time it has been the practice to confirm as 
executor nominate any person upon whom executorial 
powers have been conferred, either directly or by dear 
implication, although not expressly named " executor " 
by the deceased. 
Constnict]^ It is chiefly in hologn^h writings made by the parties 
t^^^' themselves, without professional assistance, that the 
Xouunateu express appointment of executors is omitted, and in 
considering whether the office has been confisned, the 
whole scope and purport of the writing require to 
be taken into account. The point to be determined 
generally is whether what is intended to be conferred 

* Ro6s> 9th March, 1833, not reported. 
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is a mere beneficial interest, or also the power to realise 
the estate and carry out the purposes of the wilL 
Thus a disposition in favour of A., B., and C. " for their 
exclusive benefit and use " was held to be simply an 
absolute conveyance, and the beneficiaries universal dis- 
ponees (Symond, 27th April, 1875). But where a 
husband bequeathed to his wife his whole estate " for 
behoof of herself and his family living," the widow was 
confirmed as executor nominate, although her applica- 
tion was opposed by the next of kin, who were children 
by a previous marriage (Farquharson, 9th Oct. 1875). 
The following directions, when consistent with the pur- 
port of the deed, have been held by the Commissaries 
to import a nomination as executor, — " to use for the 
benefit of my family,** — " to pay all claims,*' — " to admin- 
ister,*' — " to carry these matters through," — " to manage 
anything I may leave," — " to dispose of my estate," — " to 
see our will faithfully and honestly carried out," — " to 
see to the due fulfilment of my wishes," — " to take 
possession and divide," — " to collect and divide," — " to 
carry out the instructions of this will," — " to have the 
entire management of my estate in every way." And 
the Supreme Court has held that a gift to A. B. " with 
power to see this will executed" was a good appointment 
in his favour as executor nominate.^ Where, however, 
there is no express nomination as executors, the special 
authority of the Court to issue confirmation is generally 
required [Appendix, No. 2]. 

Testamentary trustees are held in practice to be Testamentary 
ipso facto executors nominate if there is nothing toj^*^^^ 
show that the testator intended otherwise, and special torsNominate. 
authority to issue confirmation in their favour is not 
required. Where a testator appointed a number of 
persons to be his trustees, but only one of them to act 
as executor, the executor expressly appointed was alone 
confirmed (Ross, 23rd Jan. 1864 ; Scott, 28th Oct. 

* Dundas v. Dundas, 27th Jan. 1837, 15 S. 427. 
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1882). But where a testator nominated A. B. to be 
his executor and C. D. to be a trustee along with him, 
both were confirmed (Strachan, 27th Oct. 1873). Where 
there is no separate appointment of executors the 
whole testamentary trustees are confirmed as executors 
nominate. Where the brothers of a deceased had been 
decerned executors dative qua next of kin, on producing 
along with the inventory a will containing an appoint- 
ment of trustees, the decree was recalled, and the trustees 

Including Confirmed as executors nominate (Blair, 30th Jan. 1 877). 

Trustees Where also, under a trust settlement, the trustees oririn- 

Assumedf or __ , , " 

Appointed by ally named therein would be entitled to confirmation as 
Court. executors nominate, any trustees whom they may assume 

or who may be appointed by the Supreme Court under 
the Trusts Acts, to carry out the purposes of the trust, are 
also held entitled to confirmation as executors nominate. 
Executors An cxecutor may be confirmed who has not been 

^der a to^ot ^Ppoi^ited by the deceased, but by some one whom he 
has empowered to do so. Thus, confirmation was 
authorised by the Commissary, and issued in favour 
of executors appointed in a deed of nomination 
executed by a beneficiary of the deceased, in virtue of 
a power to that effect contained in th6 deceased's last 
will and testament (Hinds, 11th March, 1859). Where 
the deceased appointed A. B. as executor, " with power 
to name another if she sees fit," — A. B. by deed of 
assumption appointed C. D., and both were confirmed 
(Parker, 10th November, 1881). Where the deceased 
had nominated A. B. to be her executor, and directed and 
required the said A. B. to assume along with him, as a 
trustee, C. D., — A. B. was confirmed alone on producing 
a declinature from C. D. (Miller, 17th April, 1862). 
Where the testator, in a codicil to his trust disposition, 
" wished and desired A. B. to be made a trustee," it 
was held that this was not an appointment, but a 
direction to assume, and that A. B. must be assumed 
unless he declined to act (Lawson, 1st April, 1878). 
But when the deceased merely recommended her 
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trxistees to assume A. B., and they had not done so, 
they were confinned alone (Roy, 4th Feb. 1863). 

In a holograph settlement disposing of his whole Power of 
estate, a testator made no express appointment ofrp^^^J.^'^ 
trustees, but nominated A., B., and C. to be his joint appUcabie to 
executors. This nomination having fallen by the Nominate, 
declinature of one of their number, an application was 
made to the Supreme Court, under the 12th section of 
the Trust Act (1867), 30 & 31 Vict. c. 97, for the 
appointment of trustees under the said settlement. The 
Lord Ordinary (Gifford) granted the application on 24 th 
February, 1874, and appointed trustees with the usual 
powers, and confirmation was thereafter granted in their 
favour as executors nominate (Fiddes, 24th March, 
1874). A testator conveyed his whole estate, herit- 
able and moveable, to his wife in liferent, and his 
children in fee, and appointed his wife to be his sole 
executor, so long as she continued unmarried ; with 
very full powers in the management and disposal of the 
whole estate. In the deed there was no direct appoint- 
ment of "trustees," and no power to assume. By a 
deed of assumption in the form prescribed by the 
Trusts Act, 30 & 31 Vict. c. 98, sched. B, the widow 
assumed two of the children as trustees, in whose 
favour, along with herself, confirmation was granted as 
executors nominate (Gow, 9th Feb. 1880). In a 
mutual deed A. and B. spouses, nominated the survivor, 
and on the death of the survivor, their four sons, to be 
their executors. On A.'s death, B. assumed the four 
sons to act along with her, and the whole were con- 
firmed (Rutherford, 9th April, 1878). In these cases 
the executors were appointed, not merely to realise and 
pay over the estate, but to hold it for the purposes of 
the deed. In a recent case, however, confirmation was 
authorised in favour of an executor assumed under a 
will in which the deceased conveyed his whole estate, 
heritable and moveable, to persons whom he simply 
appointed executors to pay his debts and hand over 
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ihe residue at once, on the ground that an executor 
nominate must be considered a trustee within the 
meaning of the 3rd section of the Trusts Act, 1881, 
24 &25 Vict c. 84, and entitled to exercise the power 
of assumption conferred by the Act (Lament, 15th 
Jan. 1884). 
Indefinite The pcrsous intended to be executors are generally 

Nomination, j^au^g^j gj^^j designed in the deed; but sometimes a 

testator does not name them, but describes them as 
members of a class, or as possessed of some character 
in relation to himself or some other person, as *' heirs," 
"children," "jEwnily," &c. In these cases there must 
be specification, and if necessary, proof, of the indi- 
viduals embraced by the description, the whole of 
whom must be accounted for. This is always done by 
a petition to the Court setting forth the facts, and 
craving that confirmation may be issued in favour of 
the persons entitled thereto in terms of the appoint- 
Hein, &c. mcut [Appendix, No. 3]. Where a testator appointed 
his wife, " her heirs, executors, and assignees," to be his 
executors, the wife having predeceased, her children, as 
her heirs in mobUihus, were confirmed (Lee, 30th May, 
1859). And where the nomination was in favour of 
** A. B. and heirs," and A. B. had died, leaving three 
children, one of whom was abroad, and his address 
unknown, and another declined, — the third was con- 
Next of KiD. firmed (Beid, 20th May, 1873). In a mutual* settle- 
ment by husband and wife, they appointed as their 
executors, on the death of the survivor, " their respect- 
ive next of kin." The next of kin being very numerous, 
and some of them abroad, one of them, with the consent 
of a majority of the others, was confirmed alone on his 
finding caution for his intromissions (Bobertson, 25 th 
Family. October, 1862). In a holograph letter addressed to her 

sister, the deceased had written, ''I request that you 
and your family may be executors of my will ;" warrant 
was granted to confirm the eldest son of the sister, on 
declinatures being produced from her and all her other 
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children (White, 24th Jan. 1871). Where " the Chfldren who 
children who should succeed " at the testator's death «^ouidBucoeed. 
were appointed executors, warrant was granted to con- 
firm those to whom the description applied (Carrick, 
10th Dec. 1873) ; and where the terms of nomination 
were similar, but two of the children were abroad, 
warrant was granted on the application of four in this 
country to confirm two of the applicants (Cotton, 11th 
March, 1875). Nominations are not uncommon where Personam 
the testator appoints certain parties in succession, — ^for Suocossion. 
instance, his wife, and, in the event of her predeceas- 
ing him, his " children in succession, if need be, from 
the eldest downwards ;" in this case, the wife having 
predeceased, warrant was granted to confirm the eldest 
surviving child (Brenmer, 17th March^ 1881). 

In some cases the holders of certain specified offices Executors 
are appointed executors along with other persons who ^^Jj®^ 
are appointed by name, as, " A., B., C, and the President 
of the College of Surgeons and Rector of the High School 
ex officio'' (Sibbald, 6th Jan. 1869) ; " A., B., C, and the 
Senior Magistrate of K. for the time being " (Nimmo, 
30th Sept! 1874). In other cases they are appointed 
alone, as "J. M., General Treasurer of the Free Church, 
or his successors in office" (Tharp, 27th Sept. 1878) ; 
•* Treasurer of Trinity Hospital for the time being " 
(Skirving, 7th Jan. 1880); "Treasurer for the time 
being of James Gillespie's Hospital " (Rutherford, 2nd 
June, 1883). In all such cases, however, it is only the 
person who is in office at the time confirmation is 
craved, and who gives up, or concurs in giving up, the 
inventory, that is confirmed, and not also his successors 
in office. 

Where the nomination is in favour of a corporation. Corporations 
the corporation itself is confirmed. Thus, confirmation j^ed^as ^^ 
has been issued in favour of " The Governors of the Executors 
Hospital founded by the Crafts of Edinburgh and Mary dominate. 
Erskine, and known by the name of the Trades Maiden 
Hospital, the inventory being given up and the oath 
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Substitute 
Executors 
Nominate. 



Heir of last- 
surviving 
Trustee. 



made thereto by the treasurer to said governors as 
specially authorised by them (Scott, 12th Sept. 1854); 
"The Lord Provost, Magistrates, and Council of the 
City of Edinburgh," the inventory being given up and 
the oath taken by one of the bailies (Dick, 31st 
August, 1866), and "The Governors of James Gillespie's 
Hospital and Free School," the inventory being given up 
and the oath taken by the preses (Sime, 4th November, 
1869). 

In the case of a direct substitution by the nomina* 
tion of A., whom failing B., with no specification as to 
what is to constitute " failure," the substitution is held 
to take effect whether the fiEdlure of A. arises from 
death, declinature, or inability to act (Morson, 18th 
Feb. 1864). But where a testator nominated A., whom 
failing, by his predeceasing him, B., it was held that B. 
could not be confirmed in A.*s lifetime, even though 
the latter declined to act and renounced his right 
(Steele, 15th April, 1861). The nomination of a Sub- 
stitute Executor is held not to take effect until his 
right to act emerges, and until then he cannot be con- 
firmed. An application to confirm " A., whom failing 
B., C, and D.,'* was refused, and confirmation issued in 
favour of A. alone (Robertson, 9th July, 1863). A 
confirmation always proceeds upon an inventory given 
up on the oath of the executor ; and no executor can 
give up an inventory and crave confirmation until he 
is entitled to act. 

Where in a trust conveyance there is a destination, 
failing the trustees, to the heir of the last survivor, this 
is held to be the heir at law and not the heir in move- 
ables ;^ and warrant has been granted to confirm him 
accordingly (Thomson, 28th Nov. 1874). But such a 
substitution can take effect only where the trust has 
come into operation and the trustees have acted. 
Where all the trustees had predeceased the testator, 



* Alexander's Practice, 88. 
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the appointment was held to have entirely lapsed, and 
an application was made to the Supreme Court for 
appointment of new trustees under the Trusts Acts, 
which application was granted and the trustees were 
confirmed (Roland, 21st Feb. 1883). 

Where an executor's right to act is made contingent Contingent 
upon some event or circumstance, such as marriage, Nomination, 
majority, or residence in Scotland, the facts showing 
whether the contingency has or has not occurred must 
be set forth in the application for confirmation. Where 
the right to act has not emerged, the same principle is 
applied as in the case of substitute executors. No 
conditional nomination is given effect to unless the 
condition is fulfilled. Thus, a minor, who has been Majority, 
appointed to act only on his attaining twenty-one years 
of age, is not confirmed unless he has attained that age 
(Simpson, 18th Jan. 1877). Where the deceased in his 
will named his eldest son, who might be sui juris, and 
resident in Great Britain at the time, the applicant for 
confirmation had to set forth the facts showing that he 
was the person upon whom the office of executor had 
deyolyed in terms of said nomination (Stewart, 8th 
March, 1877). Where three executors were named, but 
two of them had the sole right to act in the first place, 
and the third only on the death of one of the others, 
the two who were entitled to act at the time were alone 
confirmed (Robb, 13th March, 1878). An executor's Residence, 
right to act is frequently made conditional on his being 
resident in this country ; but he will not be excluded 
from the confirmation by merely giving a majority of 
the executors in this country power to act without him. 
Where a deceased named A. and B., but declared that 
either of them should be entitled to act alone when 
only one of them should be in Great Britain, both were 
confirmed subject to that declaration (Key, 11th Feb. 
1880). And where a majority in this country was 
declared to be a quorum, and there were three in 
this country and three abroad, the whole were con- 
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firmed subject to the declaration (Menzies, 18th Dec. 
1868). But where the nomination was in favour of 
three executors, "or any one or more of them who 
might be in Great Britain at the death of the testator," 
and one was in India, the other two were alone con- 
firmed (limes, 9th Feb. 1882). 
Lapsed Nomi- Where a testator appointed his wife, but if she should 
nation. j^^^ |jg Jiving at the time of his death, his children, and 

the wife survived and died without confirming, the nomi- 
nation was held to have fallen, and one of the children 
was appointed executor dative (Cormack, 12th Jan. 
1883) ; and the same result occurred where the testator 
appointed executors in the event of his death before 
reaching New Zealand, and died after landing at 
Dunedin (Lamont, July, 1883). 
Limited Nomi- Sometimes the condition attached to a nomination 
n»tion. Yios the effect of limiting the period, during which the 

executor may be entitled to act. Very common appoint- 
ments of this kind are those of a daughter while she 
remains unmarried, and of a widow, but only during 
her widowhood. Less frequent are appointments durinl 
the minority of children or beneficiaries. In all such 
cases the confirmation is granted only subject to the 
limitation. A confirmation in favour of an executor 
ex officio must always be limited to the time during 
which he may continue to hold the office. 
Sine qua non. Where one of a number of executors is appointed a 
sine qua non, or aiifie qua non during survivance, the 
effect is to make it necessary that the &ine qua non 
should be a party to every act of executorship. In 
these cases the sine qua non should make oath to the 
inventory, and the confirmation is always granted sub- 
ject to the condition, as a limitation on the right to act 
of the other executors. 
Joint The effect of an appointment as joint executors 

Executors. appears to be that if all do not act the nomination falls. 
Where A., B., and C. were^ appointed joint executors, 
and C. declined, the nomination was held to have lapsed 
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(Fiddes, 24fth March, 1874). In cases of joint nomina- 
tion the executors are confirmed in the same terms as 
those in which they are appointed. 

Separate executors are sometimes named to manage Two Sets of 
different portions of an estate. This may be done by a Executors, 
testator making two wills, each dealing with a specified 
portion of his estate, and appointing a special set of 
executors to manage it ; or it may be done in the same 
deed, by defining the estate to which the right to act of 
the respective executors shall apply. The expedient of 
appointing two sets of executors is generally resorted to 
when a testator has estate in different countries, it being 
obviously convenient that the executors should be per- 
sons resident in the country where the estate is to be 
realised. Where the whole estate in Scotland or in the 
United Kingdom falls to be administered by the same 
set of executors, the application for confirmation is in 
the ordinary form. But where the administration of 
the estate in this country is divided and apportioned, 
each portion must be distinguished in the inventory, 
and confirmation of each craved only in favour of the 
executors $tppointed to administer it. For as there can 
be no partial confirmation of the estate in Scotland, the 
whole must be included in the same confirmation. 
Where two deeds dealt each with separate branches of 
the same estate, and contained a distinct nomination of 
executors, who, with one exception, were the same in 
both deeds, the whole estate was given up in one inven- 
tory under different heads, and the confirmation limited 
the right of the executors to act to the estate specified 
in the inventory falling within the terms of their 
respective appointments (Murray, 2nd Dec. 1861). 
Where there were separate executors for England and 
Scotland appointed in the same deed, the estate in 
both countries was included in the confirmation, and 
the whole executors confirmed, their right to act being 
limited, in terms of their nomination (Leslie, 2nd Dec. 
1861). Where a special executor has been named to 
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deal with one item of estate, confirmation has been 
granted accordingly (Torrance, 19th Feb. 1866; Moore, 
10th April, 1879). Where a testator left two deeds, 
and under the first a specific sum, ** in whatever way 
invested," was conveyed, and executors appointed to 
deal with it, but on the testator's death the item was 
so mixed up with other investments that it could not 
be distinguished — the executors appointed under the 
second deed, to whom the whole other estate had been 
conveyed, and who had been named sole executors, 
appUed to the Commissary, with consent of the execu- 
tors under the first deed, for confirmation of the whole 
estate in their favour, and this was granted (Horsburgh, 
13th Jan. 1868). A special legacy, to which the 
legatee had been appointed executor, was held to have 
lapsed by the predecease of the legatee, and confirmed 
by the general executor of the deceased, though it had 
been specially excepted in his appointment (Cunning- 
ham, 12th March, 1877). 
Nomination In the dccd appointing executors they are frequently 
^^ °* misnamed, or a portion of their name is omitted, or 
they are erroneously or insufficiently designed, or not 
designed at all The procedure in such cases is regu- 
lated by the circumstances. Where the person intended 
to be appointed is otherwise sufficiently identified, any 
misdescription may be rectified by an averment in the 
executor's oath to the inventory; but where this is not 
so, a special application must be made to the Court, 
explaining the discrepancy or supplying the deficiency, 
and setting forth the applicant's connection with the 
deceased and the grounds upon which he avers that he 
is the person intended to be named ; and the Sheriff, if 
satisfied therewith, with or without proof, may grant 
warrant to issue the confirmation [Appendix, Noa 4 
and 5]. 
Nomination of Married womcn who have been named executors may 
Married gjy^ ^p inventory and crave confirmation without the 
Executors. conscnt of their husbands being required. Where they 
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have been nominated executors exclusive of the husband's 
''ju8 maHti and right of administration," the quali- 
fication is inserted in the clause of the confirmation 
narrating the appointment, but not in that conferring 
power to uplift and discharge (Higgins, 23rd Dec. 1868). 
It is considered doubtful whether such a qualification is 
applicable in a fiduciary appointment. 

Where minors have been nominated executors with- Confirmation 
out any suspension of their right to act while in p^^g °" ^^^ 
minority, they may be confirmed on their own applica- 
tion, or on the application of their curators (Houston, 
21st Sept. 1865) ; and where a testator had nominated 
his pupU son to be his executor, and in another deed 
appointed tutors and curators to him, the pupil was 
confirmed on an inventory being given up and confir- 
mation craved in his favour by his tutors (Bell, 22nd 
Nov. 1859). Though confirmations in favour of minors 
and pupils are competent, they are, from their obvious 
inconvenience not common, as such executors can only 
discharge their duties through then- legal guardians. 
Where a pupil was nominated along with a number of 
other executors, four of whom accepted, and a declina- 
ture by the pupil was produced, the Commissary held 
that the pupil was unable personally to accept or 
decline, and could only do so through a curator or 
factor. But on the ground that there was a sufficient 
number of accepting executors to administer the estate, 
and that the exclusion of the pupil would facilitate its 
administration, while his own interest was not exposed 
to any risk, did not insist on the appointment of a 
factor, " whose duty it would so obviously be, on behalf 
of the pupil, to decline to act," and authorised confirma- 
tion in favour of the other accepting executors (Beattie, 
25th Nov. 1872). And on similar grounds, where the 
deceased had nominated his wife and child, the latter 
being a pupil, confirmation was authorised in favour of 
the widow (Stewart, 9th Aug. 1880). A declinature by 
a minor has been accepted (Moore, 15th March, 1881). 
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Execatora Where a person who had been appointed executor 

Conuorymay nominate had become insane, it was held competent to 
be Confirmed, issue Confirmation in his favour on an inventory given 

up by his curator bonis (Lumsdaine, 21st April, 1868; 

Pattison, 17th November, 1871). In both these cases 

the person named was the sole executor, and had a 

liferent interest in the estate. 
Execnton It is no objection to the confirmation of an executor 

tec^^ld. ^^^t ^® IS resident abroad. Though all the executors 

are out of the country, the oath may be taken by any 

one of them, and confirmation issued in the usual way. 

But when all the executors are abroad, it is usual for 

them to grant a factory or power of attorney in favour 

of some person in this country, authorising him to give 

up inventory, make oath thereto, and expede confinna- 

tion in their names [Appendix, No. 73]. If it is desired 

that the factor or attorney should also proceed to realise 

the estate, powers to that effect are added. But it is 

the executors that are confirmed, and not the factor or 

attorney. 

The whole Confirmation has always been issued in favour of the 

Executors are whole Surviving executors nominate of the deceased, 

Confirmed unless they renounce or decline to act.^ The declina- 

unless they i • i #. t* 

Renounce. ture may be m the form of a mmute or statement 
written on the deed, a letter, or an excerpt from minutes 
of a meeting at which the declining executor was pre- 
sent and setting forth the fact of his declinature. Where 
an executor is unable to write from want of education or 
other cause, a declaration made personally to the Clerk 
of Court has been accepted. Where an executor has 
accepted, but resigned before confirmation is applied for, 
a certified copy of his resignation must be produced. 
What is wanted in all cases is evidence that the person 
named has had intimation of his appointment, and 
declines to be confirmed. Where four executors were 
named and two applied for confirmation, and deponed 

^ Balfour's Practicks, anent Executors. 
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that the other two had declined to act, a minute of a 
meeting at which all four were present, and at which 
the applicants had been authorised to obtain confirma- 
tion in their own favour, was accepted as evidence of 
declinature (Menzies, 3rd January, 1861); and an appli- 
cation by three executors for warrant to issue confirma- 
tion in favour of one of them, the other two declining 
to accept " in the meantime," was granted (Mathison, 
2nd April, 1867). Where a relict had obtained decemi- 
ture as executrix dative, and in giving up the inventory, 
produced a deed naming three executors, two of whom 
had declined, and the third was unaccounted for, the 
Commissary refused to authorise confirmation without 
intimation to the latter, and a declinature was obtained 
(Wright, S8th January, 1867). Where, however, a 
judicial factor has been appointed under a trust deed, 
he is confirmed without being required to produce 
declinatures, it being presumed that the Supreme Court 
has been satisfied as to the failure of the trustees before 
making the appointment (March, 28th July, 1869). 

Where a person who has been named an executor is where 
from old age and infirmity, or from mental or bodily Executors 

° , , 11. •'are Infirm or 

incapacity, unable to attend to busmess, or to grant a imbecile, 
declinature, a medical certificate of such inability is 
accepted as equivalent thereto. 

Where an executor named has changed his residence. Where 
or gone abroad, and his address cannot be ascertained, cannS; bT 
authority may be granted to issue confirmation in favour found. 
of the other executors named by the deceased [Appendix, 
No. 7]. But where the absent executor has an interest 
in the succession, confirmation may be authorised only 
on caution being found to the extent of such interest 
(Purvis, 9th July, 1863 ; Templeton, 10th March, 
1866). 

Even where the residence of an executor abroad is Where 
known, if it can be shown that the delay necessary toj^^^^J^®^' 
communicate with him, in order to ascertain his accept- not ascer- 
ance or declinature, would be injurious to the estate, ***^® ' 
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and especially if he has no interest, and it is considered 
probable that he will decline, and if there is a clear 
majority without him, the Sheriff may grant warrant to 
confirm the others in this country without waiting for 
his declinature [Appendix, No. 6]. But where there 
were only two executors named, the Sheriff refused to 
confirm one who was in this country without a declina- . 
ture from the other who was in Madeira (Norton, 17th 
October, 1876). 
Power to Con- I^ England, and in countries subject to English law, 
firm cannot be it is the practice to grant probate to one or more of the 

reserved o a 

executors named by the deceased, without notice to the 
others, power being reserved to make a like grant to 
the other executors when they shall apply for the same ; 
the new grant, if applied for and issued, being termed 
a double probate.^ There is no such thing known in 
Scotland as a double confirmation ; that is, a second 
confirmation of the same estate granted in farour of a 
different executor while the first is extant; and no 
power to grant such a title has ever been reserved, A 
petition was presented by four accepting executors for 
warrant to issue confirmation in their favour, reserving 
power to two others who had not yet declared whether 
or not they would accept, " to apply for confirmation, 
and to be conjoined in the executorship" with the 
petitioners on their accepting. Intimation of the peti- 
tion having been ordered to the non-accepting execu- 
tors, they personally accepted service, but did not enter 
appearance ; and the Commissary Depute granted war- 
rant to issue confirmation " without the reservation 
prayed for," as not being in conformity with the invari- 
able practice of the Court. The petitioners appealed to 
the Commissary. Counsel for the petitioners having 
explained that what was craved was merely that the 
non-accepting executors should not be barred from 
making application for confirmation afterwards if they 

^ Williams on Executors, 387. 
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thought fit, the Commissary recalled the interlocutor 
. appealed against, and granted the prayer of the peti- 
tion, on the ground that the reservation seemed of no 
importance, as the non-accepting executors would have 
the right to apply whether it was made or not, and 
that nothing was decided as to the competency of 
granting suchan application (Stevenson, 1 6thMay, 1867). 
No application under this reservation was ever made. 

Where, however, an application for confirmation is When De- 
made by executors who have obtained probate in thef^"**"^®*™*^ 
Court of the deceased's domicile, it is the practice to with. 
grant the application without requiring declinatures 
from any others in whose favour the power to make a 
like grant may have been reserved, though, of course, 
the whole executors named who have not renounced 
may be confirmed if they choose to apply. Even 
where probate has not been obtained, it is not the prac- 
tice to insist on declinatures, if it can be shown that 
the law of the deceased's domicile would authorise the 
issue of probate to the executor prima veniente. On 
this ground, where probate had been obtained in Aus- 
tralia in favour of one executor, and the Court had 
reserved power to make a like grant to another resi- 
dent in this country, the latter applied for and obtained 
confirmation in this country in his favour alone (Keillor, 
6th January, 1883). 

It is a peculiarity of the law of England, as distin- TraoBmission 
guished from that of Scotland, that the office of execu- g^p ^g*^"*" 
tor transmits to the executor of a sole executor, or of a English Law. 
last surviving executor who has obtained probate.^ 
Executors, therefore, in proving a deceased's will, 
become ipso facto executors of all estates of which the 
deceased who nominated them was the sole or last 
surviving executor. In this way the chain of executor- 
ship may be continued ad infinitum,'^ unless broken by 



' Williams on Executors, 258. 

* Coote's Common Form Practice, 41. 
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intestacy or failure to take probate. This rule applies 
only to executors nominate. There are, indeed, no 
other executors in England, what we call executors 
dative being known in England only as administrators. 
Effect has frequently been given to this peculiarity of 
English law in granting confirmation to personal estate 
forming part of an EngUsh succession, where the execu- 
tors in England have died after probate without con- 
firming to the Scotch estate. The person who, according 
to the rule referred to, is entitled to continue the 
executorship has obtained confirmation in the same 
manner as if he were an assumed or substitute execu- 
tor (Murray, 27th October, 1862 ; Oddie, &c., 2nd 
August, 1873). And where an English executor has 
died with funds in Scotland standing in his name 
belonging to the executry estate, his executor has been 
allowed to confirm such funds, though, had they been 
held by a Scotch executor nominate, confirmation would 
have been refused (Macdowall, 8th August, 1864 ; Yel- 
verton, 28th October, 1878). 
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CHAPTER IV. 

APPLICATIONS FOR CONFIRMATION AS EXECUTOR DATIVE. 

In cases of intestate succession confirmation was formerly office of 
necessary, not only as an active title to recover the]^*^^^^^ 
estate, but to vest the succession in the next of kin. Beneficial 
There was no representation in moveables, unless the ^pp^"^^™®'^ • 
succession was confirmed. If the next of kin died 
before confirmation, he lost his right to the estate 
in so far as not actually reduced into possession, and 
the whole went to those who were next of kin at the 
date of confirmation. Thus where two children sur- 
vived their father, and the one died leaving issue before 
confirmation, the other claimed the whole estate, and 
the issue got nothing.^ But by the Act 4 Geo. IV. 
c. 98, sect. 1, it was enacted "That from and after the 
passing of this Act (19th July, 1823), in all cases of 
intestate succession, where any person or persons who, 
at the period of the death of the intestate, being next 
of kin, shall die before confirmation be expede, the right 
of such next of kin shall transmit to his or her repre- 
sentatives, so that confirmation may and shall be granted 
to such representatives in the same maimer as confirma- 
tion might have been granted to such next of kin imme- 
diately upon the death of such intestate." The effect 
of this enactment was held to be that the beneficial 
interest in the succession vested in those who were 
next of kin at the date of the death, and not, as pre- 
viously, in those who were next of kin at the date of 

' Erskine, 3. 9. 30. 
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the confirmation.^ It was also decided that its pro- 
visions did not apply to any next of kin who died before 
the passing of the Act,^ but that it did apply to every 
next of kin who died after that date, even though the 
intestate whose estate fell to be confirmed had died 
before it^ The office of executor dative therefore con- 
tinued to be a beneficial appointment, to the extent of 
the executor's interest in the succession. But whereas 
formerly the beneficial interest of the executor dative 
in many cases depended not only on his relationship 
or propinquity to the deceased, but upon his having 
obtained confirmation in virtue thereof, it now depends 
on the former alone, and he obtains confirmation not so 
much on the ground of kinship as on that of the bene- 
ficial interest which it confers. Propinquity alone, 
apart from interest, may still be admitted as a com- 
petent title. It has been held that, on the death of 
the whole next of kin of a person deceased, his nearest 
surviving kindred at the time the office is applied for 
are, in the absence of competition, entitled to the office 
of executor, and that it is no objection to their being 
decerned that they have no beneficial interest in the 
executry estate.^ But that is only when there is no 
competition for the office. The recent practice of the 
Commissary Courts proceeds on a disregard of mere 
propinquity in blood as a title to the office of executor, 
whenever it is brought into competition with a person 
having a beneficial interest^ 

Confirmation as executor dative becomes necessary 
when the deceased has not appointed any executor 
nominate, or when the executors nominate have died. 



^ Mann v, Thomas, 9th Feb. 1830, 8 S. 468; Frith v. 
Buchanan, 3rd March, 1837, 15 S. 729. 

' Greig v, Malcobn, 5th MarcV 1835, 13 S. 607. 

» Cunningham r. Farie, 15th Jan. 1856, 12 D. 312. 

* Bones v, Morrison, 21st Dec. 1866, 5 M, 240. 

** MTherson v, MTherson, 7th Feb. 1855, 17 D. 358; 
Webster v, Shiress, 25th Oct. 1878, 6 R. 102. 
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or have declined to act, or have become incapable of 
acting. In these circumstances any person having 
right to a share of the deceased's personal estate may 
apply for confirmation ; but, unless when made under 
the Small Estates Acts, the application must be pre- 
ceded by a petition to the Sheriff for appointment to 
the oflSice of executor dative. 

In case of competition for the office, applicants are Who are 
preferred in a certain order ; but any one who is tSToffice^of 
directly entitled to share in the succession may be Executor 
appointed without special intimation to other persons 
having an equal or even a preferable claim to the office. 
All applicants having the same or an equal right in the 
order of preference are entitled to be conjoined ; and 
any number of applicants, irrespective of the order of 
preference, may be conjoined of consent.^ 

Among the '* Orders to be observed in the Confirma- Original 
tion of all Testaments," forming part of the Instructions Preference, 
to the Commissaries, issued in 1666 by the archbishops 
and bishops, with the authority of the Supreme Court, 
are the following : — " If there be no nomination or 
testament made by the defunct, or if the testament testa- 
mentar shall not be desired to be confirmed, ye shall 
confirm the nearest of kin desiring to be confirmed, and 
if the nearest of kin shall not desire to be confirmed, ye 
shall confirm such of the creditors as desire to be con- 
firmed as creditors, they instructing their debts ; and if 
neither nearest of kin, executor, or creditor shall desire 
to be confirmed, ye shall confirm the legators, such of 
them as desire to be confirmed, and instruct that they 
are legators ; and if no person having interest foresaid 
shall confirm, ye shall confirm your procurator fiscal, 
datives always being duly given thereto before ; and if 
after the said datives (but before confirmation) any 
person having interest shall desire to be surrogat in 
place of the procurator fiscal, ye shall confirm them 

' Muir, 3r(l Nov. 1876, 4 R. 74. 
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as executors surrogate in place of the procurator- 
fiscaL''^ 

It will be observed that in this enumeration there is 
no reference to the relict ; but previous to the date of 
these Instructions the relict had been held entitled to 
the office of executor dative as a creditor in respect of 
her jvb8 relictoB.^ And her right to confirmation as relict 
is recognised by the Act of 1690 " Anent the Confir- 
mation of Testaments/' which, ''considering the great 
vexatione occasioned to their Majesties liedges by com- 
missars and their clerkes, fiscalls, and officers chargeing 
them to confirm the testaments of their deceast rela- 
tions," discharged and forbade '' in all tyme coming all 
Commissars and their ffiscalls, clerkes, and officers to 
charge, pursue, or require any persone to confirme the 
testament or give up inventary of the goods of any 
other person defunct, except at the instance of the 
relict baimes, nearest of kin, and their tutors and 
curators, or of a creditor, declareing all charges, pur- 
suites, and executions otherwise made and given to be 
void and null." 

According to the older practice, the general disponee, 
if he was not also nominated executor, was not entitled 
to be decerned executor dative if either next of kin, 
widow, or .creditor appeared to oppose him ; but it was 
at length decided that he should be preferred to the 
office before any person not named by the deceased, on 
the ground that those to whom the deceased had given 
the only substantial interest in his succession ought also 
to have the right of administering if he has not expressly 
excluded them.^ The order of preference then stood 
thus — first, the general disponee ; second, the next of 
kin ; third, the widow ; fourth, creditors ; and, last of 
all, special legatees.^ 

' Acts of Sederunt, 1553 to 1790, p. 95. 

* Mor. Diet, voce Executor, 3843. 

» Crawford, 19th Jan. 1755, Mor. Diet. 3818. 

* Erskine, 3. 9. 32 ; BelFs Commentaries, ii. 78 (7 ed.). 



AS EXECUTOR DATIVE. 69 

The character or title in respect of which the office of Order of Pre- 
executor may now be claimed has been greatly extended, ®"'^°® ^ 
and the order of preference correspondingly modified. 

The general disponee, or universal legatory, or resi- General 
duary legatee is entitled to the office of executor dative ^[^^®i ^^ 
in preference to all others. Where a. widow was life- Residuary 
rented in the whole of her husband's estate, with a ^**®^' 
power to test on £2000 thereof if she did not remarry, 
but was restricted to an annuity of £100 in the event 
of remarriage, it was held that she was not a general 
disponee to the efifect of being preferred to the office of 
executor in competition with the next of kin, who were 
to have the fee in the event of their surviving her, 
failing which event it was destined away to third parties ^ 
[Appendix, No. 11]. 

Where a wife disponed the whole estate which might Substitute 
belong to her at the time of her death to her husband, i^wponees. 
his heirs and assignees whomsoever, and he pre- 
deceased her, his testamentary trustees, as substitutes 
in the destination, were decerned as executors dative 
qua disponees to her (Buchanan, 31st August, 1883) 
[Appendix, No. 1 2], But where the disponee survives Disponees by 
the testator, and the estate has become vested in him. Succession. 
and he dies without having obtained confirmation, a 
double confirmation is necessary. The executor or 
assignee of a disponee who has died unconfirmed must 
first obtain confirmation to the disponee's estate, includ- 
ing therein his interest under the disposition, and 
thereafter apply to be decerned and confirmed as 
executor dative qua creditor or disponee by succession 
to the first deceaser^ [Appendix, No. 13]. 

After the general disponee, the next of kin is entitled Next of Kin. 
to be decerned executor dative. The term next of kin 
in questions of intestate succession does not necessarily 
mean those who are nearest in blood to the deceased, 
but those relations in their order, who, by the common 

' M^Gowan v. M^Kinlay, 4:th Dec. 1835, 14 S. 105. 
^ BeU's Principles, 1896. 
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law of Scotland, are entitled to succeed to his personal 
estate. The order in which relations succeed to the 
personal estate of a deceased person is the following^ : — 

First — Children and their descendants in their order 
[Appendix, Nos. 14, 15]. 

Second — Brothers and sisters of the full blood (german) 
that is by the same father and mother, and their 
descendants in their order [Appendix, Nos. 16, 17]. 

Third — Brothers and sisters of the half-blood (con- 
sanguinean), that is, by the same father but by different 
mothers, and their descendants in their order [Appendix, 
Nos. 18, 19]. There is in Scotland no succession 
through the mother, so that brothers and sisters by the 
same mother, but by different fathers, (uterine), are not 
in law kin to each other at all. 

Fourth — The father. Thus the father is next of kin to 
his child only when the child has left no issue, and no 
brothers or sisters, german or consanguinean, or their 
descendants [Appendix, No. 20]. 

Fifth — The brothers and sisters of the father of the 
full blood (german), and their descendants in their 
order [Appendix, Nos. 21, 22]. 

Sixth — The brothers and sisters of the father of the 
half-blood (consanguinean), and their descendants in 
their order [Appendix, Nos. 23, 24]. 

Seventh — The grandfather, whom failing, his collaterals 
in same order as those of the father [Appendix, No. 25]. 
Representa- Representatives of the next of kin under the 1 st section 
of^Kin!^^''* of the Act 4 Geo. IV. c. 98, are entitled to be confirmed 
in the same order of preference as the next of kin 
themselves. Although the beneficial right conferred 
by this Statute was held to vest in the next of kin 
immediately on the death of the intestate, so as to be 
at once transmissible to his representatives by assigna- 
tion or arrestment — the right to confirmation as an 
active title to intromit with the estate is not held to 

1 McLaren on Wills, i. 112. 
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transmit until after the death of the next of kin. It 
has been laid down that the term " representative " 
must be " very liberally construed, and in a legal sense 
•may include those who take by deed as well as by 
intestate succession." ^ Accordingly the term has been 
held to include all in whom any claim on the personal 
estate of the next of kin has become vested either by 
deed or by the operation of law, and that without any 
title having been established by confirmation to repre- 
sent the immediate beneficiary as is necessary in testate 
succession. The privilege conferred by the Statute has 
also been held applicable not only to the immediate repre- 
sentatives of the next of kin, but to those whose claim 
arises by transmission. Thus, in a recent case where 
the next of kin was a married woman, and the beneficial 
interest had vested jure Tnariti in her husband, who 
predeceased her, a brother of the husband and one of 
his next of kin, was, on the death of the wife uncon- 
firmed, decerned as her representative on her ancestor's 
estate, without having made up any intermediate title to 
his deceased brother (Bremner, 2nd February, 1883). 
But this right to obtain a direct title per saltv/m does 
not preclude any claim on the part of the revenue for 
duties on the intermediate successions. 

By the Intestate Moveable Succession Act, 18 Vict. Father. 
c. 23, 25th May, 1855, it was enacted that "Where 
any person dying intestate shall predecease his father 
without leaving issue, his father shall have right to one- 
half of his moveable estate in preference to any brothers 
or sisters or their descendants who may have survived 
such intestate" (sect. 3). In practice, the beneficial 
interest thus conferred upon the father has been held 
to entitle him to the office of executor dative, and this 
practice has received the sanction of the Supreme 
Court.^ And it was at the same time decided that not 



' Mann v. Tliomas, 9th Feb. 1 830, 8 S. 468. 
= Webster v. Shiress, 25th Oct. 1878, 6 fe. 102. 
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the father himself only, but in the event of his death 
before confirmation, his representatives, have the same 
right as those of the next of kin under the Act 4 
Geo. IV. c. 98, sect. 1, to be conjoined in his room in. 
the office of executor dative, along with the next of kin. 
This decision seems to fix the place of the father in the 
order of preference, when claiming under this Statute, 
pari passu with the next of kin. Of course, where 
there is issue and there are no brothers or sisters, or 
their descendants, the father will have the sole right to 
the office as the only next of kin [Appendix, No. 32]. 

By the same Statute it is enacted, that '' Where an 
intestate dying without leaving issue, whose father has 
predeceased him, shall be survived by his mother, she 
shall have right to one third of his moveable estate in 
preference to his brothers and sisters or their descend- 
ants, or other next of kin of such intestate *' (sect. 4). 
The beneficial interest thus conferred upon the mother 
has been held to entitle her also to the office of executor 
dative, and the practice on this point likewise, has 
been sanctioned by the Supreme Court.^ In the case 
in which this question was decided, there was no com- 
petition. The relict had also applied for the office, and 
of consent was conjoined with the mother. An opinion 
was indicated that in the event of a competition with 
the next of kin, the latter might fall to be preferred. 
But looking to the grounds of judgment in the subse- 
quent case of Webster, above referred to, the probability 
appears to be, that in virtue of the beneficial interest 
conferred upon her, the mother and her representatives 
would be held entitled to rank along with the next of 
kin in the order of preference [Appendix, No. 33]. 

By the same Statute it is enacted, that '' Where an 
intestate dying without leaving issue whose father and 
mother have both predeceased him, shall not leave any 
brother or sister german or consanguinean, nor any 



' Muir, 3rd Nov. 1876, 4 K. 74. 
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descendant of a brother or sister german or con- 
sanguinean; but shall leave brothers and sisters uterine, 
or a brother or sister uterine, or any descendant of a 
brother or sister uterine, such brothers and sisters 
uterine and such descendants in place of their pre- 
deceasing parent shall have right to one half of his 
moveabk estate " (sect. 5). In virtue of the beneficial 
interest thus conferred, brothers and sisters uterine have 
been decerned executors dative. In a competition it 
seems not improbable that they might be held, on the 
ground of their interest, to rank along with the next of 
kin [Appendix, No. 34]. 

By the same Statute it is enacted, that "In all cases of Children of 
intestate moveable succession in Scotland accruing after x^^^Kuf 
the passing of this Act, where any person who, had he 
survived the intestate, would have been among his 
next of kin, shall have predeceased such intestate, the 
lawful child or children of such person so predeceasing 
shall come in the place of such person, and the issue 
of any such child or children, or of any descendant of 
such child or children, who may in like manner have pre- 
deceased the intestate, shall come in the place of his or 
their parent predeceasing, and shall respectively have 
right to the share of the moveable estate of the intestate 
to which the parent of such child or children, or of 
such issue, if he had survived the intestate, would have 
been entitled : Provided always, that no representation 
shall be admitted among collaterals after brothers and 
sisters descendants, and that the surviving next of kin Postponed to 
of the intestate, claiming the office of executor, shall ^®^**^'^^'*- 
have exclusive right thereto, in preference to the 
children or other descendants of any predeceasing next 
of kin, but that such children or descendants shall be 
entitled to confirmation when no next of kin shall com- 
pete for said office " (sect. 1 ). It does not appear that child- To other 
ren of predeceasing next of kin, although postponed to B^efidaries ? 
the next of kin themselves in the order of preference to 
the office of executor, are also postponed to those whom it 
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has been decided the Statute intended to put on the 
same level as the next of kin ; for example, whether a 
father, while himself ranking with the surviving brothers 
and sisters of an intestate, in his claim to the office of 
executor, would also be entitled to exercise the right 
which the Statute confers upon them of excluding the 
children of a predeceasing brother or sister from the 
office. 

The right to representation conferred by this section 
of the Statute, though it extends indefinitely in the 
direct line, is not admitted among collaterals ''after 
brothers and sisters descendants/' It has been decided 
that the brothers and sisters meant by the Statute are 
the brothers and sisters of the intestate. If the 
intestate leaves a brother or sister, and leaves also 
nephews and nieces by a predeceasing brother or sister, 
such nephews and nieces will take their parent's share ; 
and if the next of kin are nephews and nieces, and 
there are also children of predeceasing nephews and 
nieces, such children will take the share of their 
predeceasing parent, and will be entitled to confirma- 
tion as children of predeceasing ne:5t of kin if the 
surviving next of kin do not compete. But where the 
next of kin were cousins german, descendants of pre- 
deceasing cousins were held to be excluded from the 
succession,^ and would of course be also excluded from 
the office of executor dative. 

The character of " predeceasing next of kin '* applies 
only where some other person in the same degree of 
relationship has survived the intestate. Thus if A. is 
predeceased by a brother, and survived by a sister, the 
brother would be a predeceasing next of kin ; but if both 
brother and sister, though next of kin to A. while alive, 
predeceased him, they would not be predeceasing next 
of kin in the sense of the Statute ; and their children 
would take A.'s estate not per stirpes and as children 

' Ormiston v. Broad, 11th Nov. 1862, 1 M. 10. 
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of predeceasing next of kin, but directly and per capita 
as themselves the next of kin to A. at his death.^ 

By the 9 th section of the Statute it is declared, that Act Appii- 
the words "intestate succession" shall mean a^dp^J*^ 
include succession in cases of partial as well as of total intestacy. 
intestacy; and that ''intestate" shall mean and include 
every person deceased who has left undisposed of by 
will the whole or any portion of the moveable estate on 
which he might, if not subject to incapacity, have 
tested. Even where the deceased, therefore, has left a 
settlement or will of some kind, if there is any portion 
of his personal estate undisposed of by it, the provisions 
of this Act will take effect, and the persons whom it 
may entitle to share in the intestate estate will be 
entitled also in their order to the office of executor. 

In regard to the character in which persons claiming Statutory 
the office of executor under the Statute should be ]^y®"®^^^"g®^ 
decerned, opinions have sometimes been indicated not of Kin. 
altogether adverse to the contention that the appella- 
tion " next of kin " must now be considered applicable 
to those upon whom a right of succession to moveable 
estate has been conferred by Statute, as well as upon those 
who succeed by common law. But it has been pointed 
out that in the Statute itself the term " next of kin " 
is expressly maintained in its distinctive sense, and 
observed, that " persons called to a share of the succes- 
sion by the Statute are not thereby made next of kin," 
and that " the term next of kin has never been used in 
the sense of including those who by Statute are 
admitted to a share in the succession. "^ The practice 
in the Commissariot of Edinburgh has always been to 
decern beneficiaries under the Statute in the character 
in which they succeeded — qua father, qua mother, qua 
brother uterine, qua child of a predeceasing next of kin, 
&c. ; not qua next of kin in any case. Where the 

^ Turner and Others, 27th Nov. 1869, 8 M. 222. 
' Lord President in Young's Trustees v. Janes, 10th Dec. 
1880, 8 K. 242. 
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mother had applied to be decerned qua next of kin, it 
was held she was not entitled to the office in that 
character.^ But the daughter of a predeceasing brother 
of an intestate, and as such entitled along with her 
surviving uncle to a share of the intestate's moveable 
succession, having been without opposition confirmed as 
executor dative qua next of kin, in a reduction of the 
decree subsequently brought by her uncle, it was held 
that though the character of next of kin did not in 
strictness belong to the niece, the mis-description was 
not such as to nullify her confirmation.^ 
Relict. By the common law, husband and wife did not share 

in each other's personal succession. On the death of 
either, if there were no children, the common property 
of the spouses forming the goods in communion, and 
which was held by the husband during the subsistence 
of the marriage as his own personal estate, fell to be 
divided equally between the survivor and the represen- 
tatives of the predeceaser. If there were children of 
the marriage, one third only went to the representatives 
of the predeceaser. Thus, on the death of the 
husband one half or, as the case might be, one third of 
the goods in communion fell to the widow as jus relictce. 
Confirmation was not necessary to vest this right, as it 
was necessary to vest the succession in the next of kin ; 
but where the next of kin did not apply for confirma- 
tion, the widow was entitled to it as an active title to 
recover her jua relidce. In no case, if the husband died 
intestate, did she take any share in his free personal 
succession, which went entirely to his next of kin. The 
widow was thus not an heir but a creditor, and in the 
earlier cases was expressly decerned qua creditrix, and it 
was on this ground that her right to the office was post- 
poned to that of the next of kin ^ [Appendix, No. 27]. 

^ Muir, 3rd Nov. 1876, 4 B. 74. 
" Dowie V. Barclay, 18th Mar. 1871, 9 M. 726. 
' Laird of Dundaffu Laird of Craigie, 13th March, 1612; 
Mor. Diet. 3843. Inglis v. Inglis, 28th Jan. 1869, 7 M. 435. * 
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On the predecease of the wife, her next of kin had Husband, 
right to confinn, and to claim from the husband, her 
share of the goods in communion. This right was 
abolished by the Act 18 Vict. c. 23, sect. 6 ; but any 
separate estate owned by her exclusive of her husband's 
jus mariti, and not, therefore, forming part of the 
goods in communion, still fell, on her death, not to her 
husband, but to her own next of kin or other legal per- 
sonal representatives. Consequently, as the husband 
could have no interest in his wife's succession, it was 
held incompetent to decern him as her executor dative. 
But by section 6 of the Married Women's Property Act, 
44 & 45 Vict. c. 21, 18th July, 1881, it is enacted that, 
" After the passing of this Act, the husband of any woman 
who may die domiciled in Scotland shall take, by opera- 
tion of law, the same share and interest in her move- 
able estate which is taken by a widow in her deceased 
husband's moveable estate, according to the law and 
practice of Scotland, and subject always to the same 
rules of law in relation to the nature and amount of 
such share and interest, and the exclusion, discharge, 
or satisfaction thereof as the case may be." It has 
been decided that this section of the Act confers on the 
husband a beneficial interest in his wife's succession, and 
that it applies whether the marriage was before or sub- 
sequent to the date of the Act.^ In several cases the 
husband, since the passing of the Act, has been decerned 
gua husband, in the same manner as the widow has been 
in use to be decerned qua relict [Appendix, No. 27]. 

In regard to marriages contracted after the date of Eflfect of Mar- 
the last mentioned Statute, 18th July, 1881, the com- ppopert^Act. 
munity of goods as between husband and wife no longer 1881. 
exists.* The personal estate of each remains entirely 
separate. On the death of the husband, the wife, 



^ Poe V. Adamson, 13tli Dec. 1882, 10 E. 356 ; affirmed, H.L., 
16th July, 1883, 10 K. 73. 

* Trayner's Latin Maxims and Phrases, Communio honorum. 
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instead of one third of the common property of the 
spouses, now retains the whole of her own estate, and 
gets one half, or, where there are children, one third of 
her husband's. On the death of the wife, the husband 
instead of the whole of the common property of the 
spouses, retains only his own estate, and gets one half, 
or, where there are children, one third of his wife's. 
The interest of either of the surviving spouses in the 
estate of the predeceaser is now in both cases the same, 
and is substantially a right of succession, under certain 
limitations, to the extent of one half, or, where there 
are children, one third of the personal estate. That 
being so, it may be questioned whether, in any com- 
petition now arising for the office of executor dative, 
the surviving spouse, whether husband or wife would 
be postponed to the next of kin, or would be entitled to 
be conjoined with them, as well as other statutory bene- 
ficiaries whose right to the office is not expressly 
postponed. 
Creditors of Any Creditor of the deceased may apply to be 

t e eceased. (jeQ^j^g^ qj^^ confirmed as executor dative qua creditor. 

He must produce as his title a liquid ground of debt, 

such as a bond or bill by the defunct, or the extract of 

Debt must be a decreet by a competent Court against him. If he 

constituted. YiBS HO liquid ground of debt, he must constitute his 

claim under the Act 1695, chap. 41, by charging " the 

defunct's nearest of kin to confirm executor t o him 

within twenty dayes after the charge given, which charge 

so execute shall be a passive title against the person 

charged as if he were a vitious intrometter, unless he 

renunce, and then the charger may proceed to have his 

debt constitut, and the hcereditas jacena of moveables 

declared lyable by a decree cognitionis causa, upon the 

obtaining whereof he may be decerned executor dative 

to the defunct, and so affect his moveables in the com- 

Charge may mon form." It has been decided that the preliminary 

witS^^^^°*^ charge may be dispensed with where the creditor 

restricts his claim to a decree cognitionis causa tan- 
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tum,^ but, if charged, the next of kin must either con- 
firm or renounce^ [Appendix, No. 28]. 

By Act of Sederunt, 28th February, 1662, "All credi- Creditow con- 
tors of defunct persons useing legall diligence at any time six^MonthB ** 
within half an yeir of the defunct's death, by citation of r»nk paH 
the executors and intrometters with the defunct's goods, ^^'"* 
or by obtaining themselves decerned and confirmed 
executors creditors, or by citeing of any other executors 
creditors confirmed, theLds creditors useing any such 
diligence before the expireing of half ane yeir, as said is, 
shall com in pari paaav, with any other creditors who 
have used more timely diligence." Beyond the six 
months, creditors are preferable according to the date 
of their confirmations. 

By the Act 4 Geo. IV. c. 98, it is enacted "That in Confirmation 
the case of confirmation by executors creditor, such^^^^j^ 
confirmation may be limited to the amount of the debt, 
and sum confirmed to which such creditor shall make 
oath, provided always that notice of every application Application 
for confirmation by any executor creditor shall be ™^^ ^ ^^^' 
inserted in the Edinburgh Oazette, at least once, Oazette. 
immediately after such application shall be made ; in 
evidence whereof, a copy of the Oazette in which such 
notice shall have been inserted shall be produced in Court 
before any such confirmation shall be further proceeded 
in" (sect. 4). This section in granting to executors 
creditors the power to expede a partial confirmation 
merely continued in their favour a practice which was 
previously competent, but was by section 2 of the same 
Act forbidden, to all other executors. In terms of what Oath of 
appeared to be the meaning of the Act, the Commissaries ^cessair" 
issued instructions that the creditor should be required 
to depone to the verity of his debt, but this was held 
to be unnecessary,^ and the practice was discontinued. 

No right is vested or preference obtained by decree Creditors may 

. — — — be Conjoined. 

^ Forrest v. Forrest, 26th May, 1863, 1 M. 806. 
' Davidson v. Clark, 13th Dec. 1867, 6 M. 151. 
3 Greig v. Christie, 1st March, 1837, 15 S. 697. 
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dative without confirmation, and any number of credi- 
tors who apply before confirmation may be conjoined in 
it.^ The circumstance of the deceased being domiciled 
abroad, and that there has been administration in the 
country of the domicile does not affect the competency 
of confirmation as executor qua creditor.^ 

Confirmation as executors dative qua creditors is com- 
petent not only to the creditors of the defunct, but also 
to creditors of his next of kin. The Act 1695, c. 41, 
ordains "That in the case of a moveable estate left by 
a defunct, and falling to his nearest of kin who lyes out 
and doth not confirm, the creditors of the said nearest of 
kin may either require the procurator fiscal to confirm 
and assign to them under the perril and pain of his 
being lyable for the debt, if he refuse, or they may 
obtain themselves decerned executors dative to the 
defunct as if they were creditors to him, with this pro- 
vision allwayes that the creditors of the defunct doing 
diligence to affect the said moveable estate within year 
and day of their debitor's deceas, shall alwayes be pre- 
ferred to the diligence of the said nearest of Hn." Thus, 
confirmation to the estate of a deceased has been granted 
to the trustee on the sequestrated estate of his next of 
kin (Macdonald, 9th July, 1857) ; and even where 
the defunct had died domiciled abroad, under a decree 
by the Lord Ordinary, finding that the bankrupt's 
interest in his ancestor's succession had vested in the 
trustee (Davidson, 19th April, 1866) [Appendix, No. 29]. 

By the Bankruptcy Act, 1856, 19&20 Vict. c. 79, it 
is incompetent for any creditor of a deceased debtor, 
after the date of the first deliverance on a petition for 
sequestration of his estate, to be confirmed executor 
creditor of the deceased debtor (sect. 30) ; and where the 
sequestration of the estate of a deceased debtor is 
dated within seven months of his death, any confirma- 



' Wilson V. Fleming, 26th June, 1828, 2 S. 430. 

* Smith's Trs. v. Grant, 27th June, 1862, 24 D. 1143. 
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tion as executor creditor is of no effect in competition 
with the trustee, but any creditor confirmed shall have 
preference for payment of his expenses (sect. 110). 

An incorporated company was decerned qua» creditor, CMes of 
the oath to the inventory being taken by the secretary ^^^^^"^ 
(Whitson, loth Jan. 1874) ; also a trading firm "along Creditor, 
with A. & B., the individual partners thereof" (Fortune, 
16th Nov. 1855). A. & B., the individual partners of 
A. B. & Company, were decerned executors dative gtia 
creditors of the defunct C, an individual partner of the 
firm of C. D. & Company, the ground of debt being a 
bill for £1000, drawn by A. B. & Co., and accepted by 
C. D. & Co. (Sibbald, 17th April, 1862). One of 
two trustees, in whose favour the deceased had granted 
a bill, was decerned qaxi creditor, the other trustee 
being abroad (Hitchcock, 2nd June, 1870). A con- 
firmation ad 'male appretiata was issued in favour of an 
executor creditor, containing the same item of estate as 
had been confirmed in the original confirmation in 
favour of another executor creditor, but valued at £100 
more — ^the additional value only being confirmed, and 
the first executor neither objecting nor asking to be 
conjoined in the second confirmation (Malcolm, 30th 
Nov. 1878). Decemiture qua creditor being craved 
under an unstamped deed, its liability to stamp duty 
was referred by the Sheriff to the Inland Revenue 
authorities, by whom the stamp was adjudicated, a 
stamp being impressed and the penalty paid (M'Grigor, 
22nd Oct. 1880). Decemiture qua creditor was granted 
in favour of a trust disponee for behoof of creditors, 
the truster having died before the trustee had obtained 
possession of all the estate (Scott, 13th April, 1882). 

The Liquidators of the Western Bank of Scotland Liquidators 
were decerned executors dative qua creditors on tJ^© companies, 
estate of a deceased shareholder, conform to act and 
decree of the Lords of Council and Session produced 
(Bishop, 31st Oct. 1861). But under the Companies 
Act, 1862, 25 & 26 Vict. c. 89, sect. 95, it was 
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held that the Liquidators of the City of Glasgow Bank 
were entitled to be decerned and confirmed "qvu 
Liquidators of the City of Glasgow Bank, of which the 
deceased was a contributor" (Mackenzie, 14th Feb. 1879). 
Funeraior. Confirmation as executor dative qtui funerator is held 

to be competent only in small estates where there are 
no known next of kin, or where the next of kin, after 
due intimation, do not claim the office of executor. If 
there are no known next of kin special intimation 
requires to be made to the Queen's and Lord Treasurer's 
Remembrancer of Exchequer. The only ground of debt 
required is the undertaker's account, where the under- 
taker is the applicant, or the discharged account if the 
application is made by the person who has paid it. 
The applicant must set forth all he has been able to 
ascertain about the relations of the deceased, and 
whether they decline to act. Intimation is made in 
the Gazette and also in such other newspapers as the 
Sheriff may consider necessary, according to the infor- 
mation supplied by the petition. Where a funerator 
had been decerned but not confirmed, a next of kin 
who appeared was preferred, and the funerator's appoint- 
ment recalled, without expenses, on the ground that he 
had not communicated the death to the next of kin 
(Pyper, 4th March, 1869). Where it was stated that the 
deceased was illegitimate and unmarried, and evidence 
was produced that the Crown did not object to the appli- 
cation, the funerator was decerned without any adver- 
tisement for next of kin (Maclery, 1 5th Nov. 1878). But 
where a funerator had been decerned, and it appeared 
on his giving up the inventory that the estate amounted 
to over £500, intimation was made to the Queen's 
Remembrancer, who objected to confirmation being pro- 
ceeded with, and at once entered on possession of the 
estate (Tweedie, 28th July, 1864) [Appendix, No. 30]. 
Crown as In cases where the Crown has any interest to inter- 

vUimus hares, f^j.^ ^^ vltimus hcBves, the Qucen's and Lord Treasurer's 
Remembrancer takes possession of the estate, however 
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invested, without any title by confirmation, pays the 
debts due by the deceased, and retains the balance, 
subject to such disposition thereof by way of gift or 
donation, as the Lords of the Treasury may be pleased 
to make on any application made to them. The donee, 
on certain conditions as to security, and under deduction 
of a proportion, varying from a fourth to a tenth of the 
estate, which is held to cover all duties which would 
have been payable on it as succession, obtains a deed 
of gift which constitutes a good title to possess the 
estate conveyed by it, and also, it would appear, to 
recover any portion of such estate which may not have 
been uplifted or realised by the officers of the Crown. No 
confirmation, therefore, of such estate is ever required. 

Under this head are included both special legatees, to Legatees, 
whom a specific article or investment or debt has been 
bequeathed, and also those upon whom the deceased 
has conferred any limited interest, either of liferent or 
fee, in his succession, under any writing of a testamentary 
nature. Where the legatee dies after the legacy has vested 
but without having expede confirmation, the procedure 
will be the same as in the case of a general disponee who 
has died unconfirmed (page 59) [Appendix, No. 31]. 

By Act of Sederunt of 13th February, 1730, which. Judicial 
although its provisions have been extended to all Bene^iarfes. 
judicial factors appointed by the Lords of Council and 
Session, related primarily to factors on the estates of 
pupils not having tutors, and of persons absent that 
have not sufficiently empowered persons to act for them, 
or who are under some incapacity for the time to 
manage their own estates, it is provided that where it 
is necessary by law that the money or effects or move- 
ables falling under the factory should be confirmed, the 
factor "may confirm the same in his own name as 
executor dative and as factor appointed by the Lords of 
Council and Session on the estate of such a person and 
for the use and behoof of the said person and of all 
that have or shall have interest, unless some other person 
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having a title oflfer to confirm"^ (sect 7). This provision 
evidently contemplates and provides for the case of a 
factor who is appointed not on the estate of the 
deceased, but on the estate of some person having a 
beneficial interest in the deceased's succession, such as 
curdtora bonis and factors loco tutoris or loco absentia 
to the next of kin. A tutor at law to the children of 
the defunct is also entitled to confirmation in his own 
name (Ritchie, 22nd May, 1856) [Appendix, No. 40]. 

When a judicial factor is appointed not on the 
estate of a beneficiary but on the estate of the 
deceased, he also may apply for and obtain confirmation 
as executor dative qua judicial factor on the deceased's 
estate. It is considered in practice a matter of doubt 
whether in his case any confirmation is necessary. It 
is a convenience as showing that the inventory duty 
has been paid, and if any of the estate is situated in Eng- 
land or Ireland, where his appointment as factor might 
not be recognised, it may enable him as executor to obtain 
possession of such estate. (jenerally,however, his appoint- 
ment as factor is found to be a sufficient title to enable 
him to recover and realise the estate. In any case he 
must give up an inventory and pay the inventory duty, 
but he can do this without any decemiture as executor, 
where no confirmation is required. It has been held that 
if an appointment as judicial factor does not render con- 
firmation altogether unnecessary, it is at least incompetent 
to issue it in favour of any other person except the factor 
himself. Where a judicial factor had been appointed under 
the Bankruptcy Act, 19 & 20 Vict. c. 79, sect. 164, to 
deal with the whole of the deceased's estate, he was held 
entitled to prevent the decemiture of an executor dative 
gtta next of kin, on the ground that such an appoint- 
ment would have conflicted with what had been done 
by the Supreme Court, the powers conferred on the 
factor by the Statute and implied in his appointment 



^ Thorns on Judicial Factors, 4, 16. 
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being such as to entitle him to the sole administration 
of the estate (Sutherland, 16th April, 1880). ButTnisteeon 
where the trustee on the sequestrated estate of aEeSa^.*™*^ 
deceased debtor had realised the whole of the funds 
without requiring confirmation, and after paying the 
debts there remained a large surplus in his hands, the 
Supreme Court directed that confirmation should be 
issued in favour of the next of kin in order to uplift the 
estate from the trustee^ [Appendix, No. 41]. 

Confirmations in favour of the procurator fiscal in the Procurator 
Commissariot of Edinburgh have not been frequent in co^ieLrfot 
recent years. In a case where a deceased person had 
left considerable personal estate and no executor nomi- 
nate or next of kin appeared to take out confirmation, 
the procurator fiscal, at the instance of persons having 
claims against the deceased, was decerned and confirmed 
as executor, and thereafter realised the estate. It hav- 
ing been ascertained that the deceased was illegitimate, 
and had never been married, the estate was handed over 
to the Crown (Grant, 29th December, 1870). In this 
case the opinion of Crown Counsel had been obtained in 
favour of the competency of the procedure. Every 
petition for the appointment of the procurator fiscal of 
Court as executor dative should set forth the parties at 
whose request, and the circumstances under which it is 
presented ; and wherever it appears that the deceased 
has died without any known legal representatives, and 
that the Crown may have an interest as ultimus Jiceres, 
special intimation must, under an order by the Com- 
missary, dated 28th May, 1872, be made to the Queen's 
and Lord Treasurer's Remembrancer. A deceased per- 
son was known to have a number of relations, although 
he had had no communication with any of them for 
many years, and none of them were in Scotland, nor 
could the parties interested at once be ascertained. In 
these circumstances the fiscal was decerned and con- 

^ Bell V. Glen, 28th June, 1883 ; not reported. 
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I firmed in order to secure the estate in the meantime. 

/ As some of the parties interested had disappeared and 

f could not be traced, the estate was ultimately divided 

' under the authority of the Supreme Court, in an action 

of multiplepoinding and exoneration at the executor's 
instance (Powell, 13th October, 1876). In another 
case, the deceased had left several informal and conflict- 
ing testamentary writings in favour of relatives in South 
Africa and Australia, but without naming any executor. 
The fiscal having been confirmed at the request of the 
firiends in whose charge the deceased's property had been 
left, obtained possession and custody of the estate, and 
on receiving a discharge by all the parties interested, 
transmitted it to them (Wilson, 22nd June, 1877). 
Married A married woman may be decerned and confirmed as 

be Decerned ^^ecutor dative, but the petition for decemiture must 
with Consent be presented with her husband's consent. If not set 
"* ^ ' forth in the petition, a minute of concurrence must be 
lodged before decree (Craigie, 22nd August, 1861), or a 
minute sisting the husband as a party (Tumbull, 25 th 
June, 1874). Where a wife has been deserted by her 
husband his consent has been dispensed with (Mackay, 
3rd October, 1867). By the Act 44 & 45 Vict. c. 21, 
sect. 5, where a wife is deserted by her husband, or is 
living apart from him with his consent, a judge of the 
Court of Session or Sheriff Court, on petition addressed 
But ConBent ^^ ^^ Court, may dispense with the husband's consent 
™*y^® ^^r ^^ ^^y ^®^^ relating to her estate. In a recent case 
under the Presumption of Life Act, where one of the 
petitioners was a deserted wife, the Supreme Court, in 
the decree, dated 20th July, 1883, finding that she was 
entitled to succeed, dispensed with the consent of the 
husband to all deeds and proceedings of the petitioner 
relating to the estate which formed the subject of the 
action (M'Laren, 17th August, 1883). It might be com- 
petent to qualify a decree dative in a similar manner. 
Pupils and Pupils and minors may be decerned and confirmed as 

b^ D°ec3. executors dative either in their own names or along with 
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their legal guardians, on an application at their instance 
with the consent and concurrence of such guardians.^ 
An application by a father to be decerned executor 
dative qua administrator in law for two of his pupil 
children on the estate of their mother was refused by 
the Commissary Depute, and the pupils themselves were 
decerned executors dative qwa next of kin, their father 
being decerned along with them as their administrator 
in law, " in respect that the practice had been to decern 
pupils and minors, and not their fathers as their 
administrators in law, executors to defunct persons, 
and that no sufficient reason had been assigned for the 
present motion to deviate from that practice;" and this 
judgment was, on appeal to the Commissary, adhered to 
(Fletcher, 24th and 31st December, 1852). Where the 
father is dead, but has appointed tutors and curators to 
his children, they also may be decerned and confirmed 
along with the children (Laing, 8th September, 1854 ; 
Cadell, 2nd May, 1861). But pupils and minors may be 
decerned and confirmed alone, the oath to the inventory 
being taken by the administrator (Drummond, 11th Feb- 
ruary, 1 8 7 6) or curator (Thomson, 1 4 th June, 1878) though 
a minor may also make oath [Appendix, Nos. 36, 37]. 

When the applicant for confirmation was a pupil or Factors for 
minor without any le^al guardian, the Commissaries S?p^^* "^^ 

•'. ° ° « <. 1 . -, Minora on 

were m use to appomt a curator or factor for him quoad Executry 
the executry estate, and the practice was recognised and ^»***®- 
sanctioned by the Supreme Court. ^ The practice in 
the Commissariot of Edinburgh is to appoint the factor 
in the first instance, with power to have himself decerned 
as executor dative qua factor, and to expede confir- 
mation in his own name. But it is equally competent 
first to decern the minor or pupil as executor dative, 
and then appoint the factor, with power to give up 
inventory and expede confirmation in his own name as 

' Raid V. Turner, 23rd June, 1830, 8 S. 960; Keith v. 
Archer, 24th November, 1836, 15 S. 116. 

' Johnstone v. Lowden, 16th Feb. 1838, 16 S. 541. 
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factor. A third method is first to appoint the factor, 
and then to decern and confirm the minor or pupil and 
the factor along with him. This last method has the 
advantage that, in the event of the administration of 
the estate not being completed before the minor has 
attained majority, his own title to act emerges without 
any new appointment. A factor may be appointed for 
a minor who is universal legatory, as well as for one who 
is next of kin (Nicol, 25th May, 1871). Where the 
deceased died domiciled in England, a factor was 
appointed for his minor children, the relict having 
renounced, and the only next of kin aui juris being in 
New Zealand (Roy, 22nd March, 1877). The applica- 
tion for the appointment of factor is at the instance of 
the children themselves, and of their nearest relatives 
both on the father's and mother's side. The oflSce has 
always been considered gratuitous, and is conferred on 
some near relation of the children, whom the SheriJff 
may consider a fit and proper person to intrust with its 
duties. The factor must reside in Scotland (Chaffard, 
December, 1867),^ and must find caution as factor 
before being decerned executor, and also as executor 
before being confirmed* The father, though entitled to 
act as administrator in law, has been appointed factor 
where it was desirable (as, for instance, where part of 
the estate was in England) that the confirmation should 
be in his own name (Greig, 30th April, 1874). One of 
a number of tutors also has been appointed factor 
(Smith, 6th Nov. 1862). Where the father was a 
foreigner and the child in this country with its 
maternal relatives, a factor was appointed at the father's 
instance for the child on the mother's estate (Palumbo, 
14th July, 1870). It is not usual to appoint a factor 
for children on the estate of their father when there is 
a relict, unless with her consent (Anderson, 29 th May, 
1873), or unless there is some special reason for her 

^ See Ferguson v. Dormer, 25th Jan. 1870, 8 M. 426. 
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exclusion from the office of executor (Nicolson, 17th 
Feb. 1882). The Commissary of Perth appointed a 
factor for the child of the deceased, and decerned him 
executor in preference to the widow.^ In Johnstone 
V. Lowden the factor was the mother, and it has been 
held not incompetent to appoint a maternal aunt where 
there was no other relative in this country (Hanson, 
19th May, 1877) [Appendix, Nos. 54, 38, 39]. 

It is no objection to the appointment of an executor Executors 
dative that he resides abroad. The petition may boReaJdent*^ ^ 
signed either by himself or by his agent If appear- Abroad. 
ance is entered, a mandatory must be sisted (Elgin, 
27th July, 1870), and, if required by the appearer, a 
written mandate produced.^ Where a power of attorney 
or factory and commission has been granted in favour 
of some person in this country, the petition may be 
presented in name of the party and of his attorney or 
factor ; but the party himself is alone decerned executor. 
The oath may be taken by the attorney or factor, but 
the confirmation is always issued in favour of the execu- 
tor only. 

By the Confirmation and Probate Act, 1858, 21&22 Method of 
Vict. c. 56, it was enacted, that "From and after the^^P^^^^^^ 
12th day of November, 1858 the practice of raising Dative, 
edicts of executry before the Commissary Courts in 
Scotland for the decemiture of executors to deceased 
persons shall ceas6, and it shall not be competent to 
any person to obtain himself decerned executor in virtue 
of any such edict raised subsequently to the date afore- 
said " (sect. 1). It was also enacted, that " From and 
after the date aforesaid every person desirous of being 
decerned executor of a deceased person, as disponee 
next of kin, creditor, or in any other character whatso- 
ever now competent, or of having some person possessed 
of such character, decerned executor to a deceased 



^ Law Magazine, N.S., iv. 153. 

' Giinn V, Couper, 22nd Nov. 1871, 10 M. 116. 
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person, shall, instead of applying as heretofore, for an 
edict of executry from the Commissary, present a petition 
to the Commissary for the appointment of an executor, 
which petition shall be in the form, as nearly as may 
be, of the Schedule (A) hereunto annexed, and shall be 
subscribed by the petitioner or by his agent " (sect. 2). 
Petitioners In providing that a petition might be presented by 

only can be ^j^j person dosirous of being decerned himself, or of 
™ ' having " some other person " decerned, it seems to have 
been originally intended that it should still be competent 
under the petition, as it had been under the edict, for 
the judge, at the calling of the cause in Court, to appoint 
any one who might appear and claim the office of 
executor, either along with or in preference to the party 
at whose instance the application for the appointment 
of an executor had been made. And, perhaps, the same 
purpose may be traced in the terms of section 6, where 
it provides that, on the petition being called in Court, 
not the petitioner, but simply "an executor" may be 
decerned, and proceeds — " or other procedure may 
take place according to the forms now in use in case of 
edicts of executry." The question was raised soon after 
the passing of the Statute, when a petition was presented 
by the relict of a defunct, and, at the calling the solicitor 
produced a joint minute by the petitioner and a son of 
the defunct, setting forth that the son had a preferable 
title to the office, and that the petitioner had agreed to 
his being appointed, and moved for decree accordingly. 
The motion was refused by the Commissary Depute, 
who thought it quite impossible to substitute as executor 
a person different from the one who presented the peti- 
tion, and whose application had been intimated as 
required by the Statute. On appeal to the Commissary 
this judgment was affirmed (Chalmers, 8th and 24th 
Feb. 1859), and, accordingly, decree dative is never 
granted in favour of any one who has not presented 
a petition, intimated and published in terms of the 
Statute. 
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The form of petition prescribed by Schedule A of the Form of 

statute is a^ Mows :— ^ ^;^^d"b?1ot 

Unto the Honourable the Commissary of [82>ecify iheoiiS5S. 
coimty], the Petition of A. B. [here Tiame and 
design the 'petitioner]. 
Humbly sheweth, — That the late C, D, [here name 
and design the deceased person to whom an execvior 
is sought to be appointed] died at [specify place], on 
or about the [specify date], and had at the time of 
his death his ordinary or principal domicUe in the 
county of [specify county, or, " furth of Scotland," or, 
" without any fixed domicile," or, "without any known 
domicile," as the case may be]. 

That the petitioner is the only son and next of kin 
[or state what other relationship, cJiaracter, or title the 
petitioner has, giving him right to apply for the appoint- 
ment of executor]. 

May it therefore please your Lordship to decern 
the petitioner executor dative qua next of 
kin to the said C. D, [or state the other char- 
acter in which the petitioner claims to be 
appointed executor]. 

According to Justice, &c. 
[Signed by the Petitioner or his Agent.] 
The question whether this form of petition does not Partiouian 
fall to be modified in accordance with the provisions of ^^^fj^ "* 
the Sheriff-Court Act of 1876 is afterwards considered 
(Chapter XL) ; but in the meantime it is necessary to 
observe the particulars which the schedule requires 
to be set forth in the petition. 

The schedule requires that the place and date of death Place and 
should be stated. Where the deceased has died abroad, p*^°' 
or where a considerable interval has elapsed since the 
death, it is sometimes difficult to ascertain the precise 
place and date ; but they must be set forth as exactly 
as possible. Where the deceased had sailed from 
Madeira on 82nd November, 1877, in a ship which 
had never thereafter been heard of, he was described as 

o 
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having died at sea on or since that date (MacLeod, 
15th March, 1878). In all cases, however, the fact of 
death must be distinctly averred (Knox, 23rd Decem- 
ber, 1873), A statement that the person to whose 
estate confirmation is wanted has disappeared, and is 
believed to be dead, is not sufficient (Johnston, 12th 
March, 1869). In such cases, the application for con- 
firmation must be preceded by a declarator in the 
Supreme Court establishing the fact of death, or by 
judicial authority to make up a title to the personal 
estate, under the provisions of the Presumption of Life 
Limitation Act, 1881. But where the fact of death was 
distinctly averred in a petition for decemiture by the 
next of kin, and challenged by a factor and com- 
missioner whom the alleged deceased had appointed 
before leaving this country for Australia, a proof was 
allowed ; and on the evidence being reported and con- 
sidered sufficient, decemiture was granted (M'Ewen, 
26th May and 6th June, 1882). 
Domicile of The Schedule also requires that the domicile of the 
the Deceased, deceased be set forth, so as to determine the jurisdic- 
tion, in terms of section 3 of the Statute, which enacts, 
that " Such petition shall be presented to the Commis- 
sary of the county wherein the deceased died domiciled ; 
and in the case of persons dying domiciled furth of 
Scotland, or without any fixed or known domicile, 
having personal or moveable property in Scotland, to 
the Commissary of Edinburgh." 

The schedule further requires the petitioner to state 
what relationship, character, or title he has, giving him 
right to apply for the appointment of executor. Under 
Eegulations issued by the Commissaries of Edinburgh in 
1817, it was a rule in regard to edicts, that " If at the 
instance of the next of kin, they shall distinctly men- 
tion the degree of propinquity of the mover to the 
deceased, and by whom related." This requirement has 
been continued in regard to petitions, and has occasion- 
ally revealed the fact that the applicant was related 
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through the mother, and had, therefore, no title. It is Prior Claim- 
also required in practice that the petition should defi- ^^^^^V^ 
nitely state the relationships of the deceased in such a 
manner as to clear oflf those whose title would exclude 
that of the applicant. Thus, where the petition is by 
the mother, it should state that the deceased died 
intestate and without issue, and that his father prede- 
ceased him, as it is only in these circumstances that 
she has any right to the office of executor. And where 
the petitioner claims the office as next of kin, his aver- 
ments should be so framed as to show that in a question 
of succession he is entitled to that appellation. The effect 
of this requirement sometimes makes it appear that 
the applicant is not really next of kin, and sometimes 
not even entitled to share in the succession. Under 
the regulations above referred to it was ordered that 
" If the edict be at the instance of a creditor, the ground Documents 
of debt shall be specially narrated m it. If at the ^^^J^ed on 

■t •' must be 

instance of a disponfee or legatee the deed under which Produced, 
he claims to be confirmed shall also be specially men- 
tioned in the edict," and the documents foimded on were 
ordered to be produced at the calling " that they may 
be examined before the mover is decerned." This rule 
also is applied to petitions, and is in accordance with 
the original Instructions to the Commissaries of 1666. 
The documents are, with an inventory of productions, 
usually lodged along with the petition. 

Where the deceased has died domiciled furth of Scot- Where Domi- 
land, the character or title in which the applicant claims Law^mu^sfbe 
the office of executor must be set forth as instructed by stated, 
the law of his domicile ; and a distinct averment must 
be made that according to such law the petitioner is 
entitled to decemiture in the character set forth, in 
accordance with the practice already described as appli- 
cable to such cases (pp. 10-13) [Appendix, Nos. 42-48]. 

The phrase in the Statute, "without any fixed or Procedure 
known domicile," is understood to mean that the ^jj^^^J^^^j^ 
domicile has not been ascertained. Where the uncer- 
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tainty is in what particular county in Scotland the 
deceased was domiciled/ it is usual to aver that the 
deceased died "without any fixed or known domicile 
except that the same was in Scotland;" and this aver- 
ment not only brings the case within the jurisdiction of 
the Sheriff Court of Edinburgh, but shows that the 
title of the applicant must be determined by the law of 
Scotland, and that, of course, no statement as to the 
law of domicile is required. Where the uncertainty is 
as to the country of the deceased's domicile it generally 
arises in an alternative form ; that is, whether the 
deceased was domiciled in Scotland or in some other 
country where he was for the time residing ; and in such 
cases the law may be stated alternatively.^ Where the 
domicile cannot be precisely stated, should it appear 
that any person other than the applicant might possibly 
fall to be preferred, the consent of such person should 
be produced [Appendix, No. 49]. 

In the first application for confirmation which 
occurred under the Presumption of Life Limitation 
Act, 1881, 44 & 45 Vict. c. 47, there appeared to 
be ground for doubting whether the authority to make 
up a title to the moveable estate of the deceased, 
granted under the provisions of that Act, superseded 
the requirements of the schedule annexed to the 
Confirmation and Probate Act, 1858, in regard to 
the place and date of death, and the domicile and 
relationships of the deceased at the time of his death. 
The averments in the petition for the appointment of 
executor were not, and evidently could not be, in 
accordance with these requirements, it being presumed 
in terms of section 6 of the Act that the deceased 
had lived seven years after the date of his disappear- 
ance or being last heard of. Accordingly, in order that 
this question might be definitely settled, the petition 
was refused by the Sheriff Substitute and the petitioner 



See page 23. 
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appealed to the Second Division of the Court, which 
had granted the authority. The Court sustained the 
appeal and remitted to the Sheriff with instructions '' to 
decern the petitioner executrix dative qua one of the 
next of kin of the deceased, in terms of the prayer of 
the petition" (Cahill, 21st July, 1882). The proceed- 
ings in the Supreme Court have not been reported, 
either when the authority to make up a title was 
granted on 4th February, 1882, or when the remit was 
made to the Sheriff to decern under it on 15 th July, 
1882. But in all subsequent applications for decemi- 
ture under the Act, the granting of authority to make 
up a title has been held equivalent to a finding that the 
person whose estate was in question was dead ; that he 
died seven years after the date of his disappearance or 
being last heard of, without any known domicile ; and 
that those in whose favour the authority has been 
granted are the persons entitled to succeed ; and such 
persons, or any of them, are decerned in the character 
in which they have been found entitled to succeed, on 
production of a certified copy of the interlocutor grant- 
ing such authority. Where the authority was granted 
to six parties to make up a title, each to one-sixth share 
of the estate, parties representing two of the shares 
were decerned and confirmed to the whole estate — par- 
tial confirmation being incompetent under the Act 
4 George IV. c. 98, sect. 3 — just as any one of a number 
of next of kin must confirm to the whole estate of a 
deceased, in order to obtain a title to his own share. 
In the same case the contention that one of the next 
of kin was entitled to prevent the representatives of a 
deceased next of kin from being conjoined in the con- 
firmation was repelled (Yuill, 6th October, 1882). In 
another case the authority granted was in favour of 
only one of the next of kin, to make up a title as 
executrix, and to receive discharge and dispose of the 
estate, and she was decerned accordingly (Forsyth, 
30th November, 1883) [Appendix, No. 50]. 
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Alternative Where a husband and wife and their only child per- 

Titie where jghed in the wreck of the same ship, and no information 

Survivanoe , ^ 

Doubtful. could be obtained as to the predecease of one or the 
other, the brother and sister of the husband applied for 
decerniture to him in the alternative character of next 
of kin, or representative of the next of kin, — the former 
if the father, the latter if the child survived, — and the 
application was granted as craved (M'Leod, 9th March, 
1883). 
Intimation of By the Confirmation and Probate Act, 1858, it is 
rf*^k°f r^ enacted by section 4, that " Every such petition, in place 
of being published at the kirk door and market cross, 
as edicts of executry have been in use to be published, 
shall be intimated by the Commissary Clerk affixing on 
the door of the Commissary Court House, or in some 
conspicuous place of the Court and of the office of the 
Commissary Clerk, in such manner as the Commissary 
may direct, a full copy of the petition, and by the 
PubUcation Keeper of the Record of Edictal Citations at Edinburgh 
1^ Keeper of uiserting in a book, to be kept by him for that purpose, 
Edictal the names and designations of the petitioner and of the 

Citations. deceased person, the place and date of his death, and 
the character in which the petitioner seeks to be 
decerned executor, which particulars the Keeper of the 
Record of Edictal Citations shall cause to be printed 
and published weekly, along with the abstracts of the 
petitions for general and 'special services, in the form of 
Schedule B hereunto annexed ; provided always, that 
to enable the Keeper of the Record of Edictal Citations 
to make such publication, the Commissary Clerk shall 
transmit to him the said particulars, and to enable the 
Commissary Clerk to grant the certificate after mentioned, 
the Keeper of the Record of Edictal Citations shall 
transmit to the Commissary Clerk a copy, certified by 
the said Keeper, of the printed and published parti- 
culars, all in such form and manner and on pa3rment of 
such fees as the Court of Session by Act of Sederunt 
may direct." 
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And by the Act of Sederunt of 19th March, 1859, it Particuiaw to 
was enacted and declared, ** 1st, That when a petition is ^ ^^^^^ed. 
presented to the Commissary for the appointment of an 
executor, the Commissary Clerk of Edinburgh shall 
transmit, in a safe and convenient manner, and the other 
Commissary Clerks shall transmit, through the post^ office, 
to the Keeper of the Record of Edictal Citations at Edin- 
burgh, a note specifying the names and designations of 
the petitioner, and of the deceased person, the place 
and date of his death, and the character in which the 
petitioner seeks to be decerned executor ; and the said 
note of particulars shall be framed as nearly as may be 
in the form of Schedule B annexed to the said Act, and 
shall be dated and subscribed by the Commissary Clerk. 
2nd, That the Keeper of the Record of Edictal Citations Evidence of 
shall transmit, through the post office, to the Commissary ^^^^<»ti<>"' 
Clerk, a certified copy of the printed and published parti- 
culars, in the form of Schedule B annexed to the said 
Act, and which copy shall be dated and subscribed by 
the said Keeper, and the said certified abstracts shall Abstracts to 
be preserved by the Commissary Clerk, and made ^ ^®"®'^^®**- 
patent to all persons desiring to see the same, on pay- 
ment of the fee specified in the table hereto annexed. 
3rd, That the copies of the abstracts of petitions for 
the appointment of an executor shall be printed by the 
Keeper of the Record of Edictal Citations, and sold to May be Sold 
the public at such prices as may be estimated to be ^ *^® Public 
sufficient to pay the expense of printing the same ; and 
the printing and sale of the said abstracts shall be sub- 
ject to the same regulations as those applicable to the 
Minute Book and Record of Edictal Citations, by the 
22nd section of the Act 1 & 2 Vict. c. 118."i 

By section 5 of the Statute of 1858, it was enacted, Certi6cateof 
that " The Commissary Clerk, after receiving the certi- ind PubUca- 
fied copy of the printed and published particulars, shall tion of 
forthwith certify on the petition that the same has been ** ®^ 

* See also Act of Sederunt, 9th July, 1872, §§ 1, 4. 
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intimated and published, in terms of the provisions of 
this Act, in the form of Schedule C, hereunto annexed, 
and such certificate shall be sufficient evidence of the 
facts therein set forth : Provided always, that where a 
second petition for confirmation is presented in reference 
to the same personal estate, the Commissary shall direct 
Intimation intimation of such petition to be made to the party 
PetitioM. ^^^ presented the first petition." And by section 4 
of the Act of Sederunt of 19th March, 1859, it was 
directed " That the certificate of intimation to be granted 
by the Commissary Clerk, in terms of section 5 and 
Schedule C of the Act, shall be dated, and the date of 
the certificate shall regulate the time when the petition 
for appointment of an executor may be called in Court, in 
terms of section 6 of the Act." 
Provisions This section, however, though only the schedule to 

Act^(S*i87^^^ which it refers is expressly repealed, appears to be super- 
seded by section 44 of the Sheriff Courts Act, 1876, 39 & 
40 Vict. c. 70, which enacts that "The Sheriff Clerk shall, 
after a petition for the appointment of an executor has 
been intimated by him as provided by section four of the 
Act passed in the twenty-first and twenty-second years of 
the reign of Her present Majesty, chapter fifty-six, and 
after receiving the certified copy of the printed and pub- 
lished particulars therein set forth, forthwith certify these 
facts on the petition in the following or similar terms : 
Form of ' Intimated and published in terms of the Statute,' which 
StimaSon^^ certificate (in lieu of the certificate in the form of Sche- 
and Pubii- dulc C annexed to the said Act, which Schedule C is 
^ ^^^' hereby repealed), shall be dated and signed by him, and 

shall be sufficient evidence of the facts therein set forth : 
Special inti- Provided always, that special intimation shall be made 
Subsequint ^^ ^^ cxecutors already decerned or confirmed to a 
Petitions. (leccased person, of any subsequent petition for the 
appointment of an executor which may be presented 
with reference to the personal estate of the same deceased 
person." The effect of this provision is to substitute a 
shorter form of the certificate of intimation than that 
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required bj the earlier Statute. And it seems also to 
have been intended to amend that Statute in regard to 
the intimation of second petitions, by providing that 
intimation should be made only when confirmation or 
decree dative had been obtained, and that it should be 
made to all executors, whether they had applied by 
petition or not, — ^the earlier Statute having appeared to 
require that intimation should be made to a first peti- 
tioner, even though his petition had been abandoned or 
withdrawn, and having left it doubtful whether intimation 
must be made to an executor nominate, who generally 
obtains confirmation without a petition at alL 

The object of special intimation in the case of an Object of 
executor already confirmed is to enable him to apply nJSion. °**' 
for an eik, to which he may have a preferable right, or 
to be conjoined in the new confirmation ; and in the 
case of an executor dative decerned but not confirmed, 
to enable him to appear and defend his decree, which 
must be recalled before any new decemiture can be 
granted. The second petition should narrate the pre- 
vious confirmation or decree dative, and, under Instruc- 
tions by the Commissary of Edinburgh, dated 4th July, 
1859, crave an order for instant intimation to the first 
executor, or his known agent, by service of a full double 
thereof, which must be executed by an officer of Court 
in due form, except when the party or his known agent 
shall accept service. Where the executor already con- v^hen it 
firmed or decerned is dead, the practice is to set forth the unn^^sary. 
fact in the second petition, and that, therefore, no special 
intimation is necessary [Appendix, Nos. 51, 52, 53]. 

By section 6 of the Confirmation and Probate Act, it CalUng of the 
is provided, that " On the expiration of nine days after com^TnlT 
the Commissary Clerk shall have certified the intimation Procedure 
and publication of a petition for the appointment of an 
executor as aforesaid, the same may be called in Court, 
and an executor decerned, or other procedure may take 
place according to the forms now in use in case of 
edicts of executry, and with the like force and effect; 
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and decree dative may be extracted on the expiration of 
three lawful days after it has been pronounced, but not 
sooner." The edict of executry contained no craving. 
It was simply a summons at the instance of any one 
having an interest, by open proclamation at the market 
cross and parish kirk door, to all concerned, to compear 
on a certain day at the hour of cause to hear and see 
executors dative decerned to the defunct. At the 
calling, upon motion made for the raiser, if there was 
no competition, and he alleged a competent title, he was 
decerned. But any one might come forward, even with- 
out any notice of appearance, and claim the oflSce. If 
he had as good a title as the raiser, he was conjoined, 
if he had a better title, he was preferred. This pro- 
cedure has, as already stated (page 80), been found 
incompetent under the petition. The person who 
presents the petition can alone be decerned under it. 
Any one who wishes to be conjoined in or compete for 
the appointment must, before the calling, lodge a notice 
of appearance, and at the same time present a petition 
for appointment in his own favour in the statutory 
form. When the first petition calls it will be con- 
tinued until the inducise of the second has expired, 
when the petitions will be conjoined, and the Sheriff 
will then proceed to make the appointment in accord- 
ance with the rights of parties, and the circumstances 
of the case.^ 

Though decree dative may be extracted, or confirma- 
E*t^^^ted*^ ^ *^^^ issued on the expiration of three lawful days after 
it has been pronounced, yet where there has been com- 
petition, no extract or confirmation will be issued until 
the period has elapsed within which it would be com- 
petent to appeal, without the order of the Sheriff^ 
Decree may A decree dativo may be recalled, and a new executor 
be Recalled conjoined or substituted at any time before confirmation is 

mation Issued. ~ 

^ See Judicial Proceedings, chap. xL 
' See 39 & 40 Vict. c. 70, sect. 32. 
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issued, even though the decree may have been extracted/ 
and the effect of any proceedings which may have taken 
place upon the extract may be reserved.^ In a case 
which occurred in the Commissariot of Haddington 
(Nisbet, December, 1882), the Sheriff, on appeal, held 
that where a confirmation had been prepared and signed 
by the clerk, but was lying in his hands undelivered, it 
was still competent to apply for recall of the decree 
dative and to be conjoined in the appointment. But 
an application to recall a decemiture, and the confirma- 
tion following thereon, issued in favour of one of the 
next of kin, with a view to another next of kin being 
conjoined in a new decemiture and confirmation, was 
refused as incompetent (Campbell, 13th October, 1879). 

Opinions have been expressed favourable to the view Question 
that the oflSce of executor dative, like that of executor whether Office 

, . 1 , .1 x« T of Executor 

nommate, enures to the survivors, but the question has Dative enures 
not been formally decided.* It is the practice, where *** Survivors, 
one of a number of executors dative decerned, dies 
before confirmation is issued, to require the surviving 
executors either to obtain recall of the decemiture and 
decemiture of new in their own favour (Stewart, 24 th 
June, 1875), or to obtain the special authority .of the 
Court to confirm them as survivors, which is equivalent 
to a judicial restriction of the decree dative in their 
favour (Lamond, 16th December, 1859 ; Paul, 23rd 
October, 1882). And where an eik to a testament 
dative is required, and any of the executors included 
in the original confirmation have died, special authority 
is alwayTS required to issue the eik in favour of the 
survivors (Martin, 2nd May, 1870 ; Taylor, 3rd February, 
1878). A decree dative may be recalled before confir- 
mation, by a minute on the petition [Appendix, No. 69]. 



^ Webster v. Shiress, 25th Oct. 1878, 6 K. 102. 

' MTherson v. MTherson, 7th Feb. 1855, 17 D. 358. 

• Anderson v. Kerr, 15th Nov. 1866, 6 M. 32. 
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CHAPTER V. 

CONTENTS OF [the INVENTORY, ^SCHEDULE OF DEBTS, 

OATH TO INVENTORY. 

7. — Contents of the Inventory. 

Former Prac- All executors, whether nominate or dative, were, 
Invont^es. A-ccording to the ancient practice of the Commissary 
Courts, bound to give up upon oath an inventory of 
the whole moveable estate of the deceased, in so far 
as consisted with their knowledge, in order to obtain 
confirmation. But from a very early period the Com- 
missaries had dispensed with a complete inventory, and 
admitted confirmation to be issued on whatever inven- 
tories were offered by the executors ; and it was decided 
that they were obliged to do this, and to confirm 
executors upon any inventory, though it should be 
notoriously defective. Confirmation to some portion of 
the estate was in certain cases necessary to vest the 
succession ; but confirmation to a part was held suffi- 
cient to vest the whole succession, so that, wherever any 
item of the estate could be recovered without confirma- 
tion to the full amount, executors either omitted it from 
the confirmation altogether, or confirmed only a part of 
it. This was done in order to avoid the heavy charges 
which were levied in the form of a poundage or percentage 
on the amount confirmed. The quot or bishop's portion, 
originally amounting to one-twentieth part of the move- 
ables, without deducting the debts, had been restricted 
to one-twentieth of the free estate in 1669, and was 
entirely abolished in 1701 ; but there remained various 



COJ^TBNTS OP THE INVENTORY. 93 

charges— compositions, consignation fees, sentence- 
money — amounting together to a tax of from 1 to 3^ 
per cent on the estate. Another reason for limiting * 
the sum confirmed was that it determined the amount 
of the security, which all executors, nominate as well 
as dative, were bound to find, and the finding of which 
was often a matter of diflSculty. When confirmation 
could not be dispensed with, however, some inventory 
had to be given up as th^ subject of it, and a value in 
money attached to each of the items. ^ 

By the Act 48 Geo. III. c. 149 (2nd July, 1808) a complete 
section 38 — re-enacting what had been required by sec- r^iSredbjE 
tion 23 of 44 Geo. III. c. 98 (28th July, 1804), but statute, 
transferring the stamp duty from the confirmation to 
the inventory (see chap, xii.), and which section was 
thereby repealed — it was enacted '* That all and every 
person or persons, who, as executor or executors, nearest 
in kin, creditor or creditors, or otherwise, shall 
intromit with or enter upon the possession or man- 
agement of any personal, or moveable estate or effects 
in Scotland of any person dying after the tenth day of 
October, one thousand eight hundred and eight, shall, 
on or before disposing of or distributing any part of 
such estate or effects, or uplifting any debt due to the 
deceased, and, at all events, within six calendar months 
next after having assumed such possession or manage- 
ment, in whole or in part, and before any such person 
or persons shall be confirmed executor or executors, 
testamentary or dative, exhibit upon oath or solemn 
affirmation in the proper Commissary Court in Scotland, 
(which oath or affirmation any judge of or commissioner 
appointed by such Court is hereby authorised to admin- 
ister, and which oath or affirmation shall not be charge- 
able with any stamp duty), a full and true inventory 
duly stamped as required by this Act, of all the 
personal or moveable estate and effects of the deceased 

^ Erskine, 3. 9. 33, Mor. Diet, voce Executor. 
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already recovered or known to be existing, distinguish- 
ing what shall be situated in Scotland and what else- 
where, together with any testament or other writing 
relating to the disposal of such estate and effects, or 
any part thereof, which the person or persons exhibiting 
such inventory shall have in his, her, or their custody 
or power; which said inventory, together with such 
testament or other writing (if any such there be), 
shall be recorded in the books of the said Court with- 
out any other expense to the party than the ordinary 
fees of registration." 

And by section 42 of the same Statute, it was enacted 
'' That it shall not be lawful for any Commissary Court 
in Scotland to grant confirmation of any testament, 
testamentary or dative, or eik thereto, of or for any 
estate or effects whatever of any person dying after the 
tenth day of October, one thousand eight hundred and 
eight, unless the same shall be mentioned and included 
in some such inventory, exhibited and recorded as afore- 
said ; and it shall not be competent to any executor or 
executors, or other person or persons, to recover any 
debt or other effects in Scotland, of or belonging to 
any person dying after the said tenth day of October, 
unless the same shall have been previously included in 
some such inventory exhibited and recorded as afore- 
said ; except the same respectively were vested in the 
deceased as a trustee for any other person or persons, 
and not beneficially ; but these provisions are not in 
other respects to prejudice the law of Scotland regard- 
ing total or partial confirmations, or the rules of suc- 
cession there established." 

The effect of this Statute was, that although execu- 
tors were bound to give up a full inventory of the 
estate duly stamped, and it was unlawful to confirm, 
and incompetent to recover any estate not included in 
such inventory, yet they were not bound to take con- 
firmation, and if they did confirm, they could limit the 
amount of the estate confirmed to any extent they chose. 



CONTENTS OF THE INVENTORY. 95 

By the Act 4 Geo. IV. c. 97, for the regulation of Abolition of 
the Court of the Commissaries of Edinburgh and for ^^"*P<^**°°"' 
altering and regulating the jurisdiction of inferior Com- 
missaries in Scotland, dated 19th July, 1823, it was 
enacted by section 1, that from and after the 1st day 
of January, 1824, all compositions in respect of con- 
firmation and all fees termed consignation fee and 
sentence money should be, and the same were thereby 
and from thenceforth, abolished. 

And by the Act 4 Geo. IV. c. 98, of the same date, ?eii«f g~»»<^ed 
it was enacted " That from and after the 1st day of Jan- cautfon. 
nary, 1824, caution should not be required to be found 
by executors nominate, and in all other cases the Court 
granting confirmation should fix the amount of the sum 
for which caution should be found by the person or 
persons to whom confirmation should be granted not 
•exceeding the amount confirmed " (sect. 2). 

The way was thus cleared for the abolition of partial Partial 
•confirmations, and this was carried out by the same ^boiuhed!**^^ 
Statute enacting "That from and after the first day 
of January, one thousand eight hundred and twenty- 
four, every person requiring confirmation shall confirm 
the whole moveable estate of a deceased person known 
at the time to which such person shall make oath : 
Provided always that it shall and may be lawful to eik 
to such confirmation any part of such estate that may 
afterwards be discovered, provided the whole of such 
estate so discovered shall be added upon oath as afore- 
said : Provided nevertheless that nothing herein con- 
tained shall affect or alter the provision made with 
respect to special assignations by an Act of the Scottish 
Parliament made in the year one thousand six hundred 
and ninety, intituled Act anent the Confirmation of 
Testaments" (sect. 3). And the Statute further pro- Excepts 
vided "That in the case of confirmation by ^^^^^^ors ^^*^J^^ 
•creditor, such confirmation may be limited to the Creditors, 
amount of the debt and sum confirmed to which such 
creditor shall make oath ** (sect. 4). 
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The Act of 1690 referred to in this Statute was 
intended to protect the lieges against being compelled 
to take out confirmation in every case to the whole 
estate, and thereby to subject it to the heavy charges 
which the officials' of the Commissary Court were then 
authorised to make. The Act contained two provisions, 
one dealing with intestate, the other with testate 
succession. By the first of these provisions, as already 
stated (page 58), the Commissaries were prohibited 
from charging any one to confirm except at the 
instance of the relict bairns or next of kin, and the 
second declared "That where speciall assignations 
and dispositions are lawfully made by the defunct 
tho neither intimate nor made publick in his life- 
time, they shall be yet good and valid rights and 
titles to possess, bruike, enjoye, pursue, or defend, 
Albeit the soumes of money or goods therein con- 
tained be not confirmed, without prejudice alwayes to 
the competitione of creditors and others, and of their 
rights and diligences as formerly before the making 
heirof* Under this provision it had become the 
general practice either to specify the difiFerent items of 
estate in the settlement of the deceased, or to make 
reference to an inventory, to be signed relative to the 
settlement, and containing the several items, and this 
was held to constitute a special assignation of each 
item and to supersede the necessity of confirmation.^ 
By reserving the efiFect of this provision, therefore, special 
assignations, now disused, continued to be a good title 
to possess and recover the subjects assigned ; but after 
the abolition of the imposts on the issue of confirma* 
tion which led executors to evade it by every possible 
expedient, special assignations in settlements either by 
specification in the deed itself or by reference to an 
inventory, gradually ceased, and are now unknown in 

* Juridical Styles of 1820, voL ii. p. 433; Bell v. Willison, 
13th Jan. 1831, 9 S. 266; Lyle v. Falconer, 2nd Dec. 1842, 
5 D. 236. 
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practice. Settlements contain only a general convey- 
ance of the estate, and when a title is required it is 
made up by confirmation. 

The result therefore is, that the contents of an Personal 
inventory of personal estate, whether given up iorf^^-^^^, 
the purpose of paying inventory duty or also for con- Confirmation 
firmation, are identical ; and all personal estate which "°^ identical, 
falls to be included in an inventory for revenue purposes 
may competently be confirmed, and must be included 
in the confirmation if confirmation to any portion of it 
is required, except that where it is expede by an 
executor creditor it may embrace only such an amount 
of estate as may be sufficient to satisfy his debt. 

While the inventory to be given up under the Act inventory and 
48 Geo. III. c. 149, sect 38. was required to be a fuU ^;5^?^*^^^^ 
and true inventory of the personal estate situated in limited to 
Scotland or elsewhere, it was provided by section 41 that gc^i^d! 
the duty charged upon the inventory should be deemed 
and taken to be charged and payable only in respect of 
the amount or value of such parts of the estate and 
effects therein mentioned as should be situated in 
Scotland, and it was only of such estate, as being within 
the jurisdiction of the Scottish Courts, that confirma- 
tion could be issued. Although estate elsewhere than 
in Scotland therefore required to be mentioned in the 
inventory, it was not included in the amount on which 
duty was paid and of which confirmation might be 
expede. 

But by the Confirmation and Probate Act, 1858, May now 
21 & 22 Vict. c. 56, sect. 9, it was enacted, that " From J^^''„^gi^^'d^^^^ 
and after the date aforesaid it shall be competent to and Ireland, 
include in the inventory of the personal estate and 
effects of any person who shall have died domiciled in 
Scotland any personal estate or effects of the deceased 
situated in England, or in Ireland, or both : Provided 
that the person applying for confirmation shall satisfy 
the Commissary and that the Commissary shall by his 
interlocutor find that the deceased died domiciled in 
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Scotland, which interlocutor shall be conclusive evi- 
dence of the fact of domicile : Provided also, that the 
Estate in each value of such personal estate and effects situated in 
bertat^"^^^' England or Ireland respectively shall be separately 
separately. Stated in such inventory, and such inventory shall be 
impressed with a stamp corresponding to the entire 
value of the estate and effects included therein, where- 
soever situated within the United Kingdom." 
Domicile to But this section was amended by section 41 of the 

i^OatMo^ Sheriff Court (Scotland) Act, 1876, 39 & 40 Vict. 
Inventory. c. 70, to the effect, that '* Where it shall be desired to 
include in the inventory of the personal estate of any 
person d3ang domiciled in Scotland, personal estate 
situated in England or Ireland, it shall not be necessary 
to have a special proceeding before the Sheriff, with the 
view to his pronouncing therein an interlocutor finding 
that the deceased died domiciled in Scotland ;'* but 
that in place thereof '' that fact shall be set forth in the 
affidavit to the inventory." 
Whole estatp, By scctioji 15of21&22 Vict. c. 56 it was pro- 
if any, in Eng- yj^g^ that "When the Commissary shall in manner 

land, ana*lre- • -i -i . • 

land must be aforcsaid find that the deceased was domiciled in Scot- 
incinded. j^^^ tj.^ inventory required by law to be exhibited and 

recorded in the proper Commissary Court in Scotland 
before obtaining confirmation, or intermitting with or 
entering upon the possession or management of the 
personal or moveable estate or effects of the deceased 
in Scotland, shall respectively extend to and include 
the whole of the personal and moveable estate of the 
deceased person in the United Kingdom, and the value 
thereof " 
Effect of these The effect of these provisions is that, where an 
Proviflions. executor depones in his oath to the inventory of a 
deceased person's estate, that the deceased died domi- 
ciled in Scotland, he is at liberty to include in such 
inventory any English or Irish estate which belonged to 
the deceased ; and if he includes any estate in Eng- 
land or Ireland, he must include the whole estate 
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within the United Kingdom. But it is still competent, inventory 
though the deceased may have died domiciled in Scot- LUnit^to* 
land, to limit the contents of the inventory to estate Scotch Estate, 
situated in Scotland ; and if the deceased had estate 
in England or Ireland, to obtain probate or letters of 
administration in respect thereof in these countries 
respectively. And where the deceased has died domi- 
ciled out of the United Kingdom, this is the only com- 
petent course. Where the deceased has died domiciled 
in England or Ireland, the Scotch estate may either be 
given up and confirmed separately, or it may be M^gt i^ g^ 
included in a probate or in letters of administration "^^^ ^^^' 
obtained in these countries respectively, and afterwards Scotland, 
produced in the SheriflF Court of Edinburgh, and certi- 
fied by the Commissary Clerk, under sections 14 and 
1 5 of the Statute. 

In order that the inventory may, as required by Estate abroad 
Statute, be a full inventory of the deceased's personal "^^^* ^® *'°*^' 
estate, any estate elsewhere than in Scotland, or where 
English or Irish estate is included, elsewhere than in 
the United Kingdom must be briefly set forth in a 
note at the end of the inventory ; but such estate is 
not included in the amount on which duty falls to be 
paid, and of which confirmation may be granted. 

By the Act 23 & 24 Vict. c. 80, 6th August, 1860, Estate to be 
sect. 5, it is enacted that the inventory of the personal Dateof"ath 
estate of a deceased "shall be stamped with duty accord- including 
ing to the value of the property contained therein at 
the time it is sworn to, including the proceeds accrued 
thereon down to that time." And under an Opinion of 
Crown counsel, obtained by the Inland Revenue author- 
ities, and dated 22nd January, 1861, it is held to be 
sufficient, where the inventory is given up for confirma- 
tion as well as for payment of inventory duty, that the Not also as at 
value of the estate should be set forth as at the date of **® ^ ®* * 
the oath, and not also as at the date of the death, and 
that the statutory form of confirmation must be modified 
accordingly. 
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In considering, therefore, the estate which falls to be 
included in an inventory, the points to be observed are 
(1) Of what kind the estate is — that is, whether it 
is personal or heritable quoad succession ; (2) where 
the estate is — that is, whether it is situated in this 
country, and subject to the jurisdiction of its Courts, or 
abroad ; (3) to whom the estate belonged — that is, 
whether it belonged beneficially to the deceased, or was 
held by him in trust ; and (4) what is the value of the 
estate at the date of making oath to the inventory. 

Land and rights pertaining to land, including the 
minerals therein ; trees with their fruits, and natural 
grass, growing on the land ; houses, mills, and other build- 
ings erected on and united to the land ; fixed engines, 
machinery, vessels, and other pertinents attached to 
land or buildings,^ — all these, whether held by a 
deceased as proprietor or as tenant, and bonds which 
expressly exclude executors, are heritable and not per- 
sonal estate, and do not fall to be included in the 
inventory. Previous to 1st January, 1869, all money 
secured upon heritable property, and rights having a 
tract of future time without having any relation to a 
capital sum,^ such as annuities, were also heritable, but 
are now personal to the extent after mentioned. All 
other estate, of whatever kind, is, as regards inventory 
duty and confirmation, personal, including rents of 
heritable subjects, feu duties, and ground annuals, which 
have accrued or, become payable. Minerals become 
personal when separated from the ground, timber when 
cut, and fruit when plucked ; but crops which are sown 
and planted annually, and plants and shrubs which are 
being reared for sale in a nursery, are personal, even 
while growing and connected with the ground. Herit- 

' Brand's Trs. v. Brand's Trs., H.L., 16th March, 1876, 3 R. 
16 ; Tod's Trs. v. Finlay, 30th Jan. 1872, 10 M. 422. Vide 
also Nisbet, &c., t?. Mitchell-Innes, 20th Feb. 1880, 7 R. 575 ; 
McDonald, &c., 15th Nov. 1882, 10 R. 172. 

' But see Hill v. Hill, 21st Dec. 1872, 11 M. 247. 
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able property forming part of the assets of a Scotch Partnership 

copartnery is personal quoad the succession of the'^"®** 

partners,^ and that whether the property be situated in 

this country or abroad (Turner, 26th January, 1883) ; 

and heritage forming part of a trust estate, of which interest in 

the deceased person had right to a share, is personal ^^^*^* Estate. 

quoad the succession of the beneficiary* (Smith, 2nd 

January, 1860). The price of lands sold or purchased, Pnce of Lands 

but not paid for, and the titles to which have not been u«ip»id- 

completed before the deceased's death, and a sum directed 

by a testator to be invested in heritage after his death, sums to be 

are also personal as regards inventory duty and confir- invwted in 

mation ; but in the case of a property purchased, the 

price will be a debt due to the heir. By the Act 

31 & 32 Vict. c. 101, sect. 160, a claim which was 

formerly competent on the part of the heir of line of a Heirship 

party deceased to certain articles of furniture and^°^®*^^^ 

plenishing as heirship moveables, without confirmation, 

was entirely abolished. By the Act 5 & 6 Vict. c. 45, 

sect. 26, copyright is declared to be personal estate ; copyright 

and by the Act 15 & 16 Vict. c. 93, sect. 21, patent Patent Rights. 

rights are also declared personal.^ 

By the Acts 23 Vict. c. 15, sect. 6, and 23 & 24 Heritable 
Vict. c. 80, sect. 1, all money secured on heritable Securities 

*' iio •■!_ subjected to 

property m Scotland, and all money secured by ocottisn inventory 
bonds and other instruments the rights to which should ^"*y* 
be taken excluding executors, constituting the suc- 
cession or part of the succession of any person dying 
on or after 3rd April, 1860, were made liable to inven- 
tory duty. And by the latter Statute it is enacted, that 
money secured upon heritable property by conveyance 
ex facAje absolute, and money secured by adjudication 
when the right of reversion has not expired, and all 



* Minto V. Kirkpatrick, 23rd May, 1823, 11 S. 632. 

' But see Aitken v, Munro, 6th July, 1883, 10 K. 1097. 

' Advocate General v, Oswald, 20th May, 1848, 10 D. 969. 
As regards personal estate generally, see Erskine, 2. 2 ; BelPs 
Principles, chap. 10 ; McLaren on Wills, chap. 10, sects. 1, 2. 
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money secured in any other way upon heritable pro- 
perty, should be subject to the provisions of both 
Statutes, provided always that nothing contained therein 
should be held to apply to feu duties or to other per- 
manent periodical pajonents which are made a real 
burden upon land, where pajonent of a capital sum of 
money is not thereby secured (sect. 8). And the same 
Statute provided that these securities might either be 
May be given given up for duty in a special inventory, in the form 
inventory?^^ prescribed in a schedule appended to the Act, to be 
lodged with the Solicitor of Inland Revenue at Edin- 
burgh (sect. 3), or added to the inventory of personal 
estate (sect. 4) ; and it also repealed the previous Statute, 
in so far as it had provided that such securities might 
Cannot be be included in the estate and eflfects in respect of which 
Probate ^ probate and letters of administration might be obtained 

in England or Ireland (sect. 9). 
Heriubie By the Titles to Land Consolidation Act, 1868, 

^-^tiea 31 & 32 Vict. c. 101, sect. 118, it was enacted, that 
Personal from and after the commencement of the Act (1st 
SuTCessionof January, 1869), no heritable security granted or ob- 
the Creditor taincd either before or after that date should, in what- 
ever terms the same might be conceived, except where 
executors should have been expressly excluded either in 
the security or by minute as provided by the Act, be 
heritable as regards the succession of the creditor in 
such security, and the same should be moveable as 
regards the succession of such creditor, and should 
belong after the death of such creditor to his executors 
or representatives in mohilibua, in the same manner 
and to the same extent and effect as such security 
would, under the law and practice then in force, have 
But not in belonged to the heirs of such creditor. But it was 
other respects, provided that all heritable securities should continue 
heritable quoad Jiscum, and as regards all rights of 
courtesy and terce competent to the husband or 
wife of any such creditor, and that no heritable 
security, whether granted before or after marriage. 
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should to any extent pertain to the husband jure 
mariti where the same was conceived in favour of the 
wife, or to the wife jure rdictce where the same was 
conceived in favour of the husband, unless the husband 
or relict had or should have right or interest therein 
otherwise ; and, further, that no heritable security 
should to any extent be held to be part of the credi- 
tor's moveable estate in computing the amount of the 
legitim. 

By sections 125, 126, and 127 of the same Act as Securities to 
amended by sections 63 and 64 of the Conveyancing Act ^{"^enlio*^ 
of 1874, 37 & 38 Vict. c. 94, and relative schedules and Oonfir- 
appended to the former Act, provision is made for the ^^^^^^ 
executors duly confirmed completing their title to such 
securities. The heritable securities thus converted into 
personalty included all heritable bonds, bonds and 
dispositions in security, bonds of annual rent, and 
bonds of annuity, and all other forms of constituting 
securities over lands ; but did not include securities by 
way of ground annual, or absolute dispositions qualified 
by back bonds or letters. By section 30 of the Act of Real Bordens. 
1874, it is enacted that the provisions and enactments 
contained in section 117 of the Act of 1868 shall be 
taken to apply and shall apply as nearly as may be to 
all real burdens upon land, with the exception of 
ground annuals. Such burdens, therefore, are with 
the exception named, personal quoad succession. All 
bonds and securities which have thus become personal 
quoad succession belonging to a deceased person, fall to 
be included in the inventory and confirmation of his 
personal estate. 

Securities which still remain heritable quoad succes- SecuritieB not 
sion, comprehending bonds, whether heritable or per- 5*^°^^ 
sonal, expressly excluding executors, and securities by cession, but 
conveyance ex facie absolute qualified by back bond, Duty?* ^ 
although they cannot form the subject of confirmation, 
remain liable in inventory duty under the Acts, 23 Vict. 
c. 16, sect. 6, and 23 & 24 Vict c. 80. 
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Wliat Rents By the common law the rents of heritable subjects 
by Oommon'^ for each year were held to be legally due in equal 
^^' portions at Whitsunday and Martinmas, irrespective of 

the date of entry to the subjects, and to vest in the 
proprietor only as they became legally due. In the 
case of agricultural farms the entry to the lands was 
generally at Martinmas, or at the separation of the crop 
from the ground ; and in the case of pastoral or grass 
farms at Whitsunday or in the spring ; while to houses 
and urban subjects the entry was at the term of 
Whitsunday. The rent of land was held to be payable 
in respect of the crop of the year in which these terms 
occurred, and the rent of houses in respect of their 
occupation for the year from the date of entry. But, 
in all cases, the first half of the year's rent was held to 
be legally due and to vest in the proprietor at Whit- 
sunday, and the second half at Martinmas ; so that on 
his death, only the rent which had vested and remained 
unpaid went to his executors. The actual term of 
payment was usually postponed. In the case of urban 
subjects the rent legally due at Whitsunday was gener- 
ally payable at Martinmas, and the rent due at the 
latter term at the Whitsunday following ; and in the 
case of land, payment was usually postponed to such 
terms as would allow the tenant time to realise the 
produce of his farm before being called on to pay his 
rent. But however long deferred might be the term 
of actual payment, the right to the rent was fixed at 
the term when it became legally due ; and if the 
proprietor survived that term the rent then due went 
to his executors ; if he predeceased it the whole went 
to the heir in heritage. If a rent was made payable 
before the term at which it became legally due, 
it was called a forehand rent, and vested in the 
proprietor at the date when it became payable ; so 
that even where the proprietor predeceased the legal 
term of payment, if he survived the date at which 
the rent had been made payable, and it had not 
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been paid, his executors were held entitled to claim 
the whole of it.^ 

By the Apportionment Act of 16th June, 1834, 4 & 5 Apportion- 
Will. IV. c. 22, which dealt only with rents payable ^g^g'^^* -^°* ^^ 
under leases or other instruments granted after its date, 
an increase was made in certain cases to the rent 
payable to the executors of deceased proprietors. After 
much litigation the result of the Act as affecting rents 
in Scotland was found to be, that it applied only to 
cases in which the deceased possessed merely a limited 
» .»Min.bI, u.«r«,t in the WtJ. -ch L .h.t of . 
liferenter or heir of^ entail, but not to the succession 
of a fee simple proprietor ; and that in the cases to 
which it did apply, in addition to the rent legally due 
at the term preceding the death of such liferenters or 
heirs, there fell to be paid to their representatives a 
proportion of rent corresponding to the period during 
which the deceased had survived that term; and that the 
rents of urban subjects were exempted from its opera- 
tion:^ It was also decided that the Act did not apply to 
rents of farms unless payable under executed instru- 
ments, and that entries in a rental book were not 
equivalent to such instruments.^ 

By the Apportionment Act of 1st August, 1870, Apportion- 
33 & 34 Vict. c. 35, it is enacted, that "From and^gTo.^'^''^ 
after the passing of this Act all rents, annuities, divi- 
dends, and other periodical payments in the nature of 
income (whether reserved or made payable under an 
instrument in writing or otherwise), shall, like interest 

^ Erskine, 2. 6. 64 ; Hunter on Landlord and Tenant, 1. 387 ; 
2. 325 ; M*Laren on Wills, chap, 10, sect. 4. 

' Bridges v. Fordyce, 7th March, 1844, 6 D. 968; H.L., 
23rd Feb. 1847, 6 BeU, 1 ; CampbeU v. Campbell, 18th July, 
1849, 11 D. 1427 ; Blaikie v. Farquharson, 18th July, 1849, 11 
D. 1456 ; Baillie v. Lockhart, 23rd April, 1855, 2 Macq. 258; 
Bannatyne's Trustees v. Cunningham, 12th Jan. 1872, 10 
M. 319. 

' Dalhousie v. Crokat, 26th March, 1868, 6 M. 659. 
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on money lent, be considered as accruing from day to 
day, and shall be apportionable in respect of time 
accordingly " (sect. 2) ; but that " the provisions of this 
Act shall not extend to any case in which it is or shall 
be expressly stipulated that no apportionment shall 
take place " (sect. 7). 

This Act has been held in practice to apply to all 
rents in which any deceased person had an interest, 
either as liferenter or as fee simple proprietor, and 
whatever the nature of the subjects in respect of which 
the rent is exigible, and this practice appears to be 
sanctioned by the manner in which the Act has been 
interpreted by the Supreme Court in two cases.^ In 
the first of these, in delivering the judgment of the 
Court, after quoting the Statute, the Lord President 
said : — " It is thus made matter of enactment that 
everything payable in the nature of income is to be 
considered as accruing from day to day, and as such 
apportionable. Everything of that kind growing due 
in the term during which a deceased party died is, 
therefore, apportionable between his heir and executor.'^ 
In applying the Apportionment Act to farm rents, 
where the rent is due at the legal terms of Whitsunday 
and Martinmas in respect of the crop of the year in 
which these terms occur, and the deceased has survived 
Whitsunday, his executors have right to the first half 

Arable Farms, of the rent of arable farms due at Whitsunday, and to 
a proportion of the second half due at Martinmas corre- 
sponding to the period of his survivance. If he survive 
Martinmas, his executors have right to the whole rent for 
the crop of that year, and to a proportion for the crop of 
the next year corresponding to the period that he sur- 

GrajBs Farms, vives Martinmas. Though the date of entry and the 
date of actual payment of the rent are generally different 



As to Bents 
of Land. 



^ Lord Herries v. Maxwell's Curator, 6th Feb. 1873, 11 
M. 396 ; Learmonth v. Sinclair's Trustees, 23rd June, 1878, 
5 E. 548. 
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in grass fanns from what they are in arable farms, the 
rent for the crop of each year vests at the same terms 
in both cases, and is apportioned in the same way. 
The case of Herries above referred to was one in Forehand 
which the farms were let with entry to the houses, grass, ^'***'' 
and hay lands at Whitsunday, and to the lands under 
crop at the separation of the crop from the ground. It 
was held that the first half-year's rent which was pay- 
able at Martinmas after entry for the half-year preceding 
was a forehand rent, and payable not in respect of crop, 
but in respect of occupation, and to have begun to 
accrue from the date of entry, and therefore, that the 
executors of the deceased, who had died before Martin- 
mas, were entitled to a proportion of the rent then 
payable down to the date of his death. It would Crofta. 
appear that the rents of crofts and pendicles also begin 
to vest as from the term of entry, and the proportion of 
rent apphcable to the period during which the proprietor 
survives that term so far as not received by him in his 
lifetime, will go to his executors (Mathison, 26th May, 
1879). 

The effect of the Apportionment Act as regards the Rents of 
rents of houses and other urban subjects, is that the fj^ ®^^' 
legal terms of payment are practically disregarded. 
The rent being payable in respect of occupation is held 
to accrue from the term of entry, and to vest in the 
person having right to it only as it accrues. The pos- 
session for the year is usually from Whitsunday, and 
the rent is payable in equal portions at the Martinmas 
and Whitsunday following. Where the deceased has 
survived Whitsunday, therefore, his executors are held 
to have right, not to the whole of the first half of the 
year's rent^ as formerly, but only to the proportion for 
the period from Whitsunday down to the date of his 
death. By the 4th section of the Act, the rents, By whom 
though apportioned, are deckred to be recoverable from ^^''^^^'' 
the tenants by the same person as would formerly 
have been entitled to recover them; and the appor- 
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tioned part not belonging to him, to be recoverable by 

the party entitled to it only from him. The executor, 

therefore, is entitled as before, to give up and confirm 

the whole half-year's rents, claiming deduction of what 

does not belong to him beneficially as a debt ; but the 

general practice is to give up and confirm only the 

proportion due to the deceased. 

Rents of The rents of subjects, the profits of which arise from 

rill^ Md ^" continued daily labour, as fishings, collieries, salt-works, 

Fiahings. appear to have always been considered to accrue from 

day to day, and to be apportionable accordingly. Where 

the rent is in the form of a royalty on the extent or 

produce of the workings, it would appear that the 

deceased's interest will be the amount actually earned 

at his death. ^ 

Feu Duties, Feu duties, ground annuals, interests on bonds and 

A^^^'als other securities excluding executors, all which formerly 

Interests, and wcre held to vcst Only if the legal terms of payment 

Annuities. j^^^ arrived, now fall to be apportioned in the same 

manner as rent. Termly pajonents arising from rights 

having a tractum fVfturi temporia, in so far as they 

may remain heritable, would be subject to the same 

rule, but bonds of annuity, which formerly fell under 

this description, are now personal qiboad succession, and 

the whole interest under them accrues to the executors. 

stipend and It has been decided that stipend and ann, whether 

Ann. payable out of the teinds, or, as in Edinburgh, in the 

form of a salary provided by Statute, are not aflfected by 

the Apportionment Act of 1870, but are still regulated 

by the Statute of 1672, c. 13, which enacts, "That in 

all cases hereafter, the ann shall be an half-year's rent 

of the benefice or stipend over and above what is due 

to the defunct for his incumbency, which is now settled 

to be thus, viz., — If the incumbent survive Whitsunday, 

there shall belong to them for their incumbency the half 

of that year's stipend or benefice, and for the ann the 

^ Erskine, 2. 9. 66 ; M'Laren on Wills, ii. 198. 
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other half ; and if the incumbent survive Michaelmass, 
he shall have right to that whole year's rent for his 
incumbency, and for his ann shall have the half-year's 
rent of the following year ; and that the executors shall 
have right hereto without necessity or expenses of a 
confirmation." ^ The executors of a minister, therefore, 
have right only to the stipend due at the term of 
Whitsunday or Michaelmas immediately preceding his 
death, the stipend for the half-year current being ann, 
which does not form part of his executry or appear in 
the inventory or confirmation at all. 

By the Building Societies Act, 1874, 37 & 38 Vict Heritage sold 
c. 42, sect. 30, as interpreted by sect. 6, it is enacted, g^ ?^t^^°^ 
that whenever a member of a society under the Member's 
Act, having executed a mortgage, conveyance, or bond ^®****- 
and disposition in security, to the society, shall die 
intestate, leaving an infant heir, or infant co-heiress, 
it shall be lawful for the said society, after selling 
the premises so mortgaged to them, to pay to the 
administrator or administratrix (executor dative) of 
the deceased member, any money to the amount of 
£150, which shall remain in the hands of the said 
society, after paying the amount due to the society 
and the costs and expenses of the sale, without being 
required to pay the same into the Post Office Savings 
Bank, as provided by the Trustees Relief Act, and 
the Acts amending or extending the same. The said 
sum of £150 to be considered as personal estate, and 
liable to duty accordingly. 

Funds standing in a deceased's name as trustee or Funds held in 
executor nominate, do not fall to be included in the p^e^j 
amount of the inventory upon which duty falls to be 
paid, or of which confirmation may be issued. But 
where the deceased, besides being trustee or executor 
nominate, has had also a beneficial interest in the estate 
standing in his name in that character, — to the extent 

* Latta V. Edin. Eccles. Cominrs., 30th Nov. 1877, 5 R. 266. 
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of such interest it will fall to be included in the inventory 
and may be confirmed. And where the deceased has 
intermixed the trust funds with his own, so that they 
cannot be distinguished, or invested them in his own 
name absolutely^ they may then be included in the 
inventory as ex facie belonging to the deceased bene- 
ficially ; the right of the actual beneficiaries being held 
as a debt due by the deceased and the duty adjusted 
accordingly. In the case of funds to which a deceased 
has acquired right by confirmation as executor dative, — 
which right, unlike that acquired by confirmation as 
executor nominate, transmits to the representatives of 
the executor confirmed, — the same course must be 
followed. The amount extended and confirmed may 
be limited to the deceased's beneficial interest in the 
executry funds, but it is doubtful whether this confers 
a title to uplift any more than the sum confirmed, and 
for which caution may have been found. Where the 
full amount is confirmed, the proportion payable to 
other beneficiaries will be treated as a debt due by the 
deceased in determining the net value of the estate 
upon which duty is payable.^ 

When the deceased has deposited or invested funds 
in the name of some other person, or in his own name 
jointly with that of some other person, so that on his 
death such person is entitled to uplift and take posses- 
sion of the funds, it becomes necessary to determine 
whether such funds form part of the executry estate, or 
whether they belong absolutely to the person in whose 
favour the title has been taken. Where an assignation 
in security of a loan was taken by a husband in name 
of himself and his wife " equally between them and to 
the survivor of them, and to the heirs, administrators, 
and assigns of the survivor," the money having 
belonged to the husband and the assignation being in 



^ In regard to confirmation of trust funds, and the effect of 
confirmation as executor dative, see Chapter viii. 
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his possession at his death, — ^the widow objected to the 
executor including the loan in the inventory of the 
husband's estate, and contended that it fell to her as 
her own absolute property at his death. But the Court 
decided that, though the fund fell to the wife under the 
special destination (which was not held to be revoked 
by a general settlement of later date) it still formed 
part of the husband's executry estate ; but the opinion 
was expressed that if the document had been delivered, 
it would have operated a transference of the fund in 
question with the security provided.^ " A distinction 
must be drawn between two classes of documents with 
which we may have to deal in questions of this kind. 
The first includes deeds relating to heritable or personal 
subjects, in which the deceased, in taking a conveyance 
or a bond and disposition in security or personal bond, 
causes a destination in favour of a third party to be 
inserted. If such a deed is found in the deceased's 
repositories, no delivery is necessary to operate the 
•effect of giving an absolute right to the property or fund, 
to the exclusion of all questions of trust, — an effectual 
bequest. The second class consists of such writings as 
B, deposit receipt, or it may be a transfer on a purchase 
of consols or annuities, followed by a certificate in the 
ordinary form, in which the title to the money or stock 
is taken to the deceased, and to another or the survivor 
of them. There the effect is not at once to give right 
to the person named in the document to the fund as his 
own, as in the case of a formal conveyance or security. 
The question remains, was the intention of the deceased 
to create a trust or to make a donation ? That is a 
question of fact to be cleared up by parole testimony."^ 

It would appear, therefore, that where the title is a Formal 
formal conveyance taken by the deceased with a special ^^^^y 

^ Walker's Executor v. Walker, 19th June, 1878, 5 R. 966. 
^ Lord Shand in Crosbie's Trustees v, Wright, 28th May, 
1880, 7 R. 833. 
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destination, and delivered to the person in whose favour 
the destination is taken, it will operate an immediate 
transfer to him on the death of the person to whom it 
belonged ; if not delivered, the asset will fall to be 
regarded as executry, but the executor will be bound to 
give effect to the destination. Where the title of the 
investment is less formal, such as a deposit receipt or 
certificate of stock, it is entirely a question of fact to 
be established by extrinsic evidence whether the deceased 
intended to make a donation of the sum invested, inter 
vivos or mortis causa, in favour of the person in whose 
name the receipt or certificate has been taken, or whether 
the title was so taken merely in trust, and for conveni- 
ence of administration. The question is often one of 
great difliculty, and can only be determined by taking- 
into account all the circumstances in each case, and 
comparing them with the decided cas^s, which are very 
numerous. In so far as such funds or investments are 
claimed by the executor, and held to form part of the 
executry estate, they will require to be included in the 
inventory and confirmation. The confirmation, how- 
ever, will not be a title to uplift the investment, but to 
call the surviving holder to account for it. 

Where the representatives of the deceased are agreed 
as to the disposal of the estate, questions of this kind, 
merely in the interests of the Revenue,^ have now, to a 
large extent, been obviated by the Customs and Inland 
Revenue Act, 1881, 44 Vict c. 12, which imposes 
stamp duty, at the same rates as those charged on 
inventories, (1) on any donations inter vivos made 
within three months of the death of the donor, and on 
all donations mortis causa ; (2) on all property which 
a deceased person has gratuitously invested in his own 
name and that of some other person, so that it passes 
to that other person on his death ; and (S) on all pro- 
perty which a deceased person has conveyed by gratui- 

* Galloway v. Lord Advocate, 8th Feb. 1884. 
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tous settlement other than a will, under reservation of 
his liferent, or of the power to revoke the destination 
and restore the property to himsel£ And all persons 
who have obtained possession or assumed the manage- 
ment of such property are bound to deliver an Account 
thereof to the Commissioners of Inland Revenue, duly 
stamped, as required by the Act. This account is quite 
distinct from the inventory of the deceased's personal 
estate, and the property which falls to be included in it 
cannot be mixed up in an inventory with the proper 
personal estate of the defunct 

Where a deceased person has in his settlement directed Debts ordered 
his trustees to discharge a bond and assignation in his *h^ffS^in 
favour, or given them power to recover or discharge it Wiii. 
in their option, the bond is held stiU to form a portion 
of his estate, and to be liable in duty (Scotland, 14th 
July, 1876 ; Dalziel, 20th April, 1880). 

It would appear that where the onerous obligations Reversionary 
in a marriage contract have been evacuated, the estate J^^®^*" 
conveyed by it reverts to the party to whom it originally Marriage 
belonged, and forms part of his or her executry estate ;^ c^'^^'^acts. 
though provisions by a wife in favour of her children by 
a former marriage have been held to be irrevocable.^ But 
in a case where a provision was made by a wife in an 
antenuptial contract that the property conveyed by her to 
her trustees and the patrimony of her father should, on 
the death of the surviving spouse, and in the event of 
there being no children of the marriage, be divided 
between her brother and sister, and she survived with- 
out children, it was held by the Lord Ordinary (Gijfford) 
that she could recall said destination and test upon said 
property and patrimony ; and both were accordingly 
included in her inventory and confirmation (Jamieson, 
1st March, 1871. Interlocutor by Lord Ordinary, dated 

^ Cunningham v. M*Leod, 20th July, 1841, 3 D. 1288; H.L., 
13th Aug. 1846, 6 Bell, 210. 

^ Mackie v. Gloag's Trustees, H.L., 6th March, 1884; Kevers- 
ing C.S., 9th March, 1883, 10 R. 746. 

I 
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1 3 th Dec. 1 8 70, not reported). And in a similar case, where 
the wife had directed the trustees to convey the funds in 
their hands contributed by her, to her next of kin share 
and share alike, but reserving a power of division and 
appointment, the Inland Revenue held that the whole 
of these funds fell to be included in her inventory 
(M'Gaan, 12th April, 1883). When the vahie of the 
estate disponed in security of marriage contract provi- 
sions is more than sufficient to meet them, the surplus 
is executry of the disponer (Clerk, 10th March, 1868 ; 
Mathison, 26th May, 1879). 

By the Act 23 Vict. c. 15, 3rd April, 1860, sect 4, 
it was enacted that all the personal or moveable estate 
or eflfects which any person thereafter dying should have 
disposed of by will, under any authority enabling such 
person to dispose of the same as he or she should think 
fit, should be deemed to be the personal or moveable 
estate and eflfects of the person so dying, in respect of 
which the inventory of personal estate is exhibited and 
recorded in Scotland, or probate of a will, or letters of 
administration with the will annexed, granted in England 
or Ireland. But where the power is one merely of division 
or appointment, the estate is not subject to duty (Urqu- 
hart, 10th January, 1861). Such power of disposal, 
whether of a specified sum or of a sum within specified 
limits, may be eflfectually exercised by means of a general 
settlement or onortia causa disposition, though the dis- 
position may not expressly bear to be in exercise of the 
power, and may not refer to it.^ But the question 
whether the power has actually been exercised in such 
a deed is one of the intention of the maker, and depends 
upon all the circumstances of the case.* A holograph 
will, valid by the law of Scotland, though not by that 
of England, executed in England by a domiciled English- 

^ Smith V. Milne, 6th June, 1826, 4 S. 679; Hyslop v. 
Maxwell, 11th Feb. 1834, 12 S. 413; Grierson v. Miller, 
3rd July, 1852, 14 D. 939. 

" Mackenzie v. Gillanders, 19th June, 1874, 1 R. 1050. 
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woman, has been held to be an effectual exercise of a 
power of disposal under a Scotch deed.^ Where a 
power of disposal under a marriage contract had been 
exercised, but its operation was contingent on an event 
which had not happened, and might not happen at all, a 
note was appended to the inventory, to the effect that an 
additional inventory would be given up should the exer- 
cise of the power become operative (Rennie, 15 th March, 
1866). Where the person having the power of dis- 
posal of certain funds exercised it by a special writing 
directing the trustees who held the funds to divide 
them, the executors under her general settlement of 
same date, who in this case were the same persons as 
the trustees, included the funds in their inventory and 
confirmation (Wyllie, 19th March, 1881). 

A policy of insurance effected by a person on his own When Policies 
life, and taken payable to his " executors, administrators, Executry^^* 
and assignees," forms on his decease a part of his executry Estate, 
estate.^ But a policy effected by a husband on the life 
of his wife, and taken payable to her " heirs, executors, 
successors, and assignees," was, on her predecease, held to 
belong, not to the husband, but to the heirs in Toohilihua 
of the wife,^ even though during her life the husband had 
used the policy as a fund of credit to obtain advances from 
the insurance company.* Where, however, a policy 
was taken by a husband on his wife's life, payable to 
certain parties as trustees for him, and to " their execu- 
tors, administrators, or assigns," it was held, on the 
death of the husband, who predeceased his wife, to form 
part of his estate.^ And where policies were taken 
upon a son's life by a father, for behoof of himself and 
spouse, and payable to both, "or to the survivor of 
them, their, his, or her heirs, executors, or assignees," 

^ Kennion v. Buchan's Trs., 7th Feb. 1880, 7 R. 570. 

^ Muirhead v. Muirhead's Factor, 6th Dec. 1867, 6 M. 95. 

' Smith v. Kerr, 5th June, 1869, 7 M. 863. 

* Thomson's Trs. v, Thomson, 9th July, 1879, 6 R 1227. 

' Pringle's Trustees v, Hamilton, 15th March, 1872, 10 M. 621. 
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and from a mutual settlement between the spouses, it 
was evident that the policies were intended neither as a 
donation nor a provision to the wife, but for the benefit 
of the son and his family, — it was held that, on the 
death of the father, who was the first deceaser, the 
policies formed part of his moveable estate, according 
to their actuarial value at that date.^ " It is immate- 
rial who pays the premium, or on whose life the policy 
is taken. The material point is, in favour of whom is 
the beneficial obligation undertaken by the company or 
society."^ In accordance with the principle of these 
decisions, where a widow had eflFected a policy on her 
own life in favour of her son, and paid the premiums, 
the poUcy was not included in her inventory, and was 
paid to the son without confirmation (Fernie, 7th Sep- 
tember, 1870) ; and a policy taken by a wife on her 
husband's life, and payable to herself, was also held not to 
form part of the husband's executry estate, and was paid 
without confirmation (Grant, 2nd May, 1872). Where the 
nature of the insurance is such that the person whose life 
is insured, and by whom the policy may be maintained, 
has no power to dispose of its contents, it is held to 
form no part of his personal estate. On this ground, a 
policy of insurance on the life of a teacher in an hospi- 
tal, the governors of which reserved to themselves the 
right of disposing of it as they thought proper (Wilson, 
8th April, 1863), — a sum falling due from the "Fund 
for ministers' and professors' widows" (Wallace, 20th 
December, 186 6), — the deceased's interest in "The Pro- 
testant Union of London," divisible by him only among 
his children (Watson, 2nd January, 1879) — ^andasum 
due the representatives of the deceased by the " Cus- 
toms Annuity and Benevolent Fund,"* — ^were held exempt 
from inventory duty, and payable without confirmation. 
And the same principle will apply to policies of insur- 

^ Chalmers's Trustees, 16th March, 1882, 9 E. 743. 

' Lord Moncrieff, in Thomson's Trustees v. Thomson, supra. 

' Tilsley on the Stamp Laws (2nd ed.) 684. 
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ance for the benefit of married women and children 
effected in England under the Married Women's Pro- 
perty Act, 1870, 33 & 34 Vict. c. 93, and in Scotland 
under the Married Women's Policies of Assurance (Scot- 
land) Act, 1880, 43 & 44 Vict. c. 26. 

By the Provident Nominations and Small Intestacies Friendly and 
Act, 26th August, 1883, 46 & 47 Vict, a 47, payment ^'^7^^^^^^ 
of sums not exceeding £100 may be made without Savings Bank 
confirmation to the nominee or to the representatives of ^"'^'*^* 
a deceased, under the provisions of that Act, and of 
the Friendly Societies Act, 1875, Provident Societies 
Act, 1876, Trustee Savings Bank Act, 1863, and other 
Acts. But by section 9 it is declared that the next of 
kin or lawful representatives of the deceased shall have 
remedy for recovery of such money against the person 
or persons who shall have received the same ; and by 
section 10, sub-section 2, it is declared that, where the 
whole moveable estate exceeds £100, such money, 
though paid under the Act, shall be liable to probate 
(inventory) duty, as part of the amount on which such 
duty is charged. The effect of these enactments seems 
to be that such money must be held to form part of 
the proper personal estate of the deceased, and fall to 
be included in the inventory of his estate. Confirma- 
tion, though not necessary as a title to uplift such 
money from the society or bank, may be a good title to 
caU the payee to account for it. 

Corporeal moveables, such as cash or bank-notes, Locality of 
jewellery, furniture, stock in trade, live stock, hnple- !^°J^^*gg 
ments of trade and husbandry, and the like, belonging 
to an individual, are clearly estate where they happen 
to be at the time of his death. Thus, where a Scotchman 
dies furth of Scotland, the money and effects he may 
have had with him do not fall to be included in the 
inventory and confirmation as Scotch estate. In regard Of other Per- 
to other kinds of personal property, there have been"°"* 
a number of decisions in the English Courts in ques- 
tions of probate duty which appear to be applicable 
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in questions relating to the contents of an inventory. 
From these decisions, and the opinions of the judges 
in pronouncing them, the foUowing rules appear to be 
Contract established : — Simple contract debts are assets where 
Debts. ^YiQ debtor resides at the time of the creditor's death. 

BiiiB and Bills of exchange and promissory notes do not alter the 
Promissory nature of simple contract debts, but are merely evidences 
of title ; and, therefore, the debts due on these instru- 
ments are assets where the debtor lives, and not where 
Foreign Bills ^^0 instrument is found. Foreign bills of exchange, 
of Exchange, howcver, payable to order, which are well known to be 
the subject of commerce, and to be usually sold on the 
Exchange, if in this country at the owner's death, are 
assets here, which are liable in duty, and may be included 
stocks and in a Confirmation. But debts due from persons resident 
fon^ hv^^ abroad, and shares or interests in foreign funds payable 
Registration abroad and incapable of being transferred here, are not 
'*^*^' estate within the jurisdiction of the Courts of this 

country, and as no title can be granted to uplift them, 
no duty is exigible. It has been expressly decided 
that French Rentes, and American Stock, which are 
part of the national debt of France and America 
respectively, and are transferable there only, and goods 
in the hands of a deceased's agents in America, and debts 
due to him from persons there were not assets locally 
Bonds Trans- situatcd here. On the other hand it has been decided 
f^bleby ^^^^ Russian, Dutch, and Danish bonds, the dividends 
on the Dutch bonds being payable in Amsterdam, and 
those on the other bonds in London, but the bonds 
themselves being saleable and transferable by delivery 
merely, and it being unnecessary for the holder to do 
any act out of this kingdom in order to render the 
transfer valid, were instruments in the nature of valu- 
able chattels, and that where instruments of this nature 
are created, — instruments capable of being transferred 
by acts done here and sold for money here, which any 
banker or other custodier might refuse to deliver to an 
executor unless he had made up a title to them — they 
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must be regarded, if locally situated in this country at 

the deceased's death, as assets within the jurisdiction of 

the Courts of this country and liable to duty according 

to their value in the market.^ In eflfect, therefore, 

where the mere possession of the document of debt 

gives a right to demand payment, and the title can be 

completed by delivery, such debt is estate wherever 

the document is ; and where a transfer is necessary to Where title 

complete the title, and the title can be completed by ^"jj^^^^ki 

registration of the transfer in the United Kingdom, the thia Country. 

property is held to be estate where the transfer is 

registered. But by the Companies (Colonial Registers) companies 

Act, 1883, 46 & 47 Vict. c. 30, — which gives power to j^^^^r^. 

companies registered under the Companies Acts to Act. 

keep colonial registers, — it is enacted, section 3 (7)(6), 

that "Upon the death of a member registered in a 

colonial register under this Act, the share or other 

interest of the deceased member shall for the purposes of 

this Act so far as relates to British duties be deemed 

to be part of his estate and effects situated in the 

United Kingdom for or in respect of which probate 

or letters of administration is or are to be granted, or 

whereof an inventory is to be exhibited and recorded, 

in like manner as if he were registered in the register of 

members kept at the registered office of the company.'* 

Debts due on obligation or other specialty were, by Specialty 
the law of England, estate where the instruments 
happened to be, but by the Act 25 & 26 Vict. c. 22, 
3rd June, 1862, sect. 39, it was enacted, that " For the 
purposes of the stamp duties on probates and letters of 
administration, debts and sums of money due and owing 
from persons in the United Kingdom to any deceased 
person at the time of death, on obligation or other 
specialty, shall be estate and effects of the deceased 
within the jurisdiction of Her Majesty's Court of Pro- 

^ See Tilsley on the Stamp Laws (2nd ed.), 600-604 ; Hanson 
on Probate Acts, 158-160 ; Williams on Executors, 625-629, and 
cases quoted by these authors. 



120 



CONTENTS OF THE INVENTORY. 



Scotch 

SecuritieB are 
Scotch Estate 
wherever 
Debtor 
may be. 



Ships are 
Estate in 
Port where 
Begistered. 



bate in England or Ireland, as the case may be, in 
which the same would be if they were debts owing to 
the deceased upon simple contract, without regard to the 
place where the obligation or specialty shall be at the 
time of the death of the deceased." In explanation of 
the change in the law thus effected, it has been stated 
that, previously, " a specialty debt due from a resident 
in England or Ireland to a person dying in Scotland who 
had the security with him escaped probate altogether, 
because by reason of the locality of the security it was 
not assets in England or Ireland, whilst on the other 
hand, it was not assets in Scotland, because the debtor 
did not reside there. The result now is that the rule 
of law which obtains in Scotland has been extended to 
the rest of the United Kingdom."^ 

Money secured on heritage in Scotland is always 
given up and confirmed as Scotch estate though the 
granter of the bond or other debtor may be resident in 
England or abroad. Where the granter is resident in 
England and it is desired to obtain a title against him 
in respect of the personal obligation contained in the 
bond, a separate entry at a nominal value may be 
made and confirmed under the head of English 
estate. Other Scotch securities, such as policies of 
insurance, under obligations granted by foreign debtors 
are dealt with in the same way. The practice in 
Scotland seems to differ on this point from the rule 
which prevails in England. Mr. Hanson states that the 
locality of a mortgage debt is regulated by the same 
rules as apply to other debts, and does not in any way 
depend upon the situation of the property comprised 
in the mortgage. 

By the Act 27 & 28 Vict. c. 56 (25th July, 1864), it 
is enacted by section 4 that probate and inventory duties 
'* shall be charged and paid in respect of the value of 
any ship or any share of a ship belonging to any deceased 



* Hanson on the Probate Acts, 160. 
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person which shall be registered at any port in the United 
Kingdom, notwithstanding such ship at the time of the 
death of the testator or intestate may have been at sea 
or elsewhere out of the United Kingdom, and for the 
purpose of charging the said duties, such ship -shall be 
deemed to have been at the time aforesaid in the port 
at which she may be registered." This enactment is 
regarded as simply declaratory of the law already exist- 
ing, according to which, ships registered at any port in 
the United Kingdom could be transferred by bill of sale 
in this country, wherever they might be at the time of 
the transfer. It does not follow that the cargo will be Cargoea. 
estate where the ship is registered ; but where the bills of 
lading are in this country, they are held liable in duty 
on the same principle as foreign bills of exchange 
payable to order.^ 

In England it would appear that personal property of Estate tn 
any kind, which at the time of the death of the owner 0*^^*8^. 
is in transitu to that country, and property belonging to 
a British subject on the high seas, are liable to Pzobate 
Duty.^ In Scotland it has hitherto been the practice 
to hold in terms of the section of the Statute which 
relates to the incidence of inventory duty, 49 Geo. 
III. c. 149, sect. 41, that it is "payable only in respect 
of the amount or value of such parts of the estate and 
effects as shall be situated in Scotland." But where- Estate 
ever confirmation may be necessary in order to obtain ^UiisOwmtrT 
possession of any estate arriving in this country after after Owner's 
the owner's death, such confirmation can only proceed ^®*^* 
upon a duly stamped inventory (sect. 42). Thus where 
a sailor had died at Marseilles, and his effects had been 
sold and the proceeds transmitted to this country, and 
placed along with the wages due by the owners of the 
ship in Scotland, in the hands of the Mercantile Marine 
Board at Greenock, the whole were included in the 
inventory and confirmed (Taylor, 19th March, 1873); 

* Hanson on the Probate Acts, 160. ' Ibid. 162. 



122 



CONTENTS OF THE INVENTORY. 



Indian 
Government 
Promissory 
Notes. 



and where the deceased had been an engineer on board 
a steamship trading from Singapore, and had died at 
Celebes with no estate in this country at the time, and 
the whole contents of the inventory confirmed consisted 
of a sum of money and some personal effects which had 
been transmitted to the superintendent of the Mercantile 
Marine Board at Glasgow, the inventory was duly stamped 
in the first instance, and application afterwards made for 
return of the duty, which was granted (Shearer, 1st June, 
1883). Funds realised through the Administrator- 
General in India, and transmitted to the India Office in 
London, are payable on production of a probate or of a 
confirmation sealed in the Probate Court, though not 
included in the sum on which probate or inventory duty 
has been paid, no duty being exigible in respect of the 
value of such funds. 

By the Act 23 Vict. c. 5, 23rd March, 1860, sect. 1, 
it is enacted, that "all Indian Government promis- 
sory notes and certificates issued or stock created 
in lieu thereof, being assets of a deceased person, the 
interest whereon or in respect of which shall be pay- 
able in London by drafts payable in India, and 
which at the decease of the owner thereof shall have 
been registered in the books of the Secretary of 
State in Council in London, or in the books of the 
governor and company of the Bank of England, or 
shall have been enfaced in India for the purpose of 
being so registered before the decease of the owner 
thereof, and all Indian Government promissory notes 
issued with coupons attached, which, under such regu- 
lations and conditions as may be determined from time 
to time by the Secretary of State in Council, shall 
be so registered, and all certificates issued, or stock 
created in lieu thereof, shall be deemed and taken to be 
personal estate and bona notahUia of such deceased 
person in England, and probate or letters of adminis- 
tration in England, or confirmation granted in Scotland, 
and sealed with the seal of the principal Court of 
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Probate in England, in pursuance of the provisions 
of the 'Confirmation and Probate Act, 1858/ shall 
be valid and sufficient to constitute the persons 
therein named the legal personal representatives of 
the deceased with respect to such notes and moneys as 
aforesaid." 

The deceased's interest in a partnership or trading Partnership 
firm, is held to be estate situated at the place where Es^te aT 
the business is carried on, or where the firm conducts Chief Place of 
business in diflferent countries, then, at the place where 
it has its principal establishment, and that although 
foreign property and foreign debts may be included in 
its assets ; for the legal interest in the partnership 
property vests in the surviving partner, who is liable 
to account for and pay to the representatives of the 
deceased partner the amount which may ultimately 
appear due to him after the assets have been realised 
and the partnership debts discharged ; and this liability 
is in the nature of a personal debt, and situate, like 
other debts, where the debtor resides.^ It is usual, 
therefore, where the deceased is a member of a firm, 
and there are surviving partners, to set forth in the 
inventory his interest in the concern in one sum as a 
debt against the firm instead of giving in detail the 
whole assets and debts under their several headings, 
and confirming the gross amount, which would be 
necessary if he had carried on business as an individual, 
or if he had been the sole partner of the concern. 

Though a bank or investment company may have Sums 
branches in several countries, the interest of its pro- B^^^o\her 
prietors is held to be centred at its head office ; but PubUc Com- 
sums deposited with such banks or companies are^""®^ 
generally held to be estate at the place where the 
deposit is made and payable. In the event of liquida- 
tion, however, it would appear that a title must be 
made up in the Courts of the country where the head 

^ Hanson on the Probate Acts, 161. 
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office is.^ In some cases, a deposit made with a British 
bank at one of its branches abroad has by arrangement 
been held to be payable in this country and included in 
innurances. an inventory and confirmation. And English insurance 
companies having branch offices or agencies in Scotland 
generally agree to hold the policies which have been 
taken out in Scotland payable there on being confirmed 
as estate in Scotland, though in their case also, in the 
event of liquidation, an English title is insisted on. 
British Investments in consols and other Government funds 

Government forming part of the national debt of the United King- 
dom, which is under the management of the Bank of 
England, are held to be English estate, but such 
investments when made through the National Security 
Savings Bank are included in an inventory and con- 
Sums due by firmed as Scotch estate. Government departments in 
Departments. I^^ndou generally insist that sums due by them shall 
be regarded as estate there, and payable only upon 
production of probate or letters of administration, or 
a confirmation sealed in the Probate Court. Under 
various Statutes, however, — the Kegimental Debts Act, 
1863, 26 & 27 Vict. c. 67, the Navy and Marines 
(Property of Deceased) Act, 1865, 28 & 29 Vict, 
c. Ill, and the Act 31 & 32 Vict. c. 90, — arrears of 
pay or pension under £100 may be paid to the repre- 
sentatives of a deceased person by any public depart- 
Money in ment without requiring any title. Money belonging to 
Post Office a deceased depositor in the Post Office Savings Bank is 
* payable to his representatives either on a Scotch or 
English title, wherever the money may have been 
deposited. Where the deceased depositor died in Paris 
domiciled in England, and the funds had been deposited 
at various places in England and Scotland, the whole 
were given up and confirmed as estate in Scotland, where 
the executor happened to be residing, and the title was 
accepted by the post office and the money paid without 

^ Hanson on the Probate Acts, 161. 
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question (Martinette, 22n(i Feb. 1879). Under the 

Eegimental Debts Act, the surplus only of the personal Assets under 

property of an oflScer or soldier dying on service, DebtTAct* 

remaining over after payment of the preferential charges 

specified in the Act, is to be considered personal 

estate of the deceased with reference both to duty and 

title (sect. 5) ; and such surplus, wherever the death 

may have occurred, may be remitted to the Secretary 

of State for War, for distribution in terms of the Statute, 

(sect. 11) ; but any property coming into the hands of 

any person under the Act is not to be deemed assets 

or effects at the place where such person resides, and it 

is not necessary that representation should be taken 

out in respect of that property for that place (sect. 22). 

A liferenter's interest will be regulated by the Appor- Estate of 
tionment Acts, not only as regards rents, but as regards Lffer^^ter 
interests and dividends on the moveable estate. Where determined 
shares have been sold during the currency of a term, ^^ei^Xtf ''^ 
the liferenter's interest may not be a proportion of the 
dividend actually earned at the close of the term, but 
a proportion of what the dividend was expected to be 
at the date of the sale.^ 

The value of household furniture, plenishing, silver Valuation of 
plate, pictures, and books ; of stock in trade, moveable Mo^^bles. 
machinery, and working plant ; of farm stock, crop, and 
implements of husbandry ; and of other moveable effects 
of a like nature, should be instructed by the valuation 
of a licensed appraiser. Under the Stamp Act of 1870, Appraisement 
33 & 34 Vict. c. 97, some doubt was entertained g^^^^^*^*^ 
whether the exemption from duty of any appraisement 
or valuation of any property made for the purpose of 
ascertaining the legacy or succession duty payable in 
respect thereof, applied to appraisements for inventory 
duty, but the doubt was removed in the following year 
by the Act 34 & 35 Vict. c. 103, sect. 26, which 
expressly declared that an appraisement or valuation 

* Cameron's Factor v. Cowan, 15th Oct. 1873, 1 K. 21. 
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of property of a deceased person made for the informa- 
tion of an executor or other person required to record 
in any Commissary Court in Scotland, an inventory of 
the estate of such deceased person should not be liable 
to stamp duty under the Act of the previous year. 
Appraisement Where the effects are of small amount, an appraiser's 
™M^^th valuation may be dispensed with, and the executor's 
own estimate of the value may be accepted. Where 
the effects have been sold, the price received will be 
iQtereat or taken as their value. Where any interest has accrued 
beAddS^**^ on cash left by the deceased or on the price of effects 
converted into cash, it will fall to be added to the 
value of the item, and also any profit which may have 
been made by letting or lending such effects. Though 
the household furniture and plenishing of a deceased 
may have been conveyed to his surviving wife by 
antenuptial contract of marriage, the value of it must 
be included in the inventory, it being still in bonis of 
the deceased at his death though a debt due to his 
wife (Lorimer, 24«th April, 1865). 
Stocks, Shares, Government stock, and stocks and shares in public 
^lued at* "® companies, are valued at the market price of the day. 
Market Price This price iucludcs the proportion of current interest 
Accrued! ^^ ^^ dividend, but if any interest or dividend has been 
declared and remains unpaid it will require to be added. 
Debts due on bond, bill, or other obligation bearing 
interest, will require to have added to their value any 
arrears of interest with the current interest down to 
Interest on the date of oath. The interest due on bonds and 
Bonds exciud- other Securities excluding executors to date of death 

ing HiZecutors. , °, 

is personal, and must be included under the head of 

personal estate, but the interest from date of death 

to the date of oath must be added to their value in 

the branch of the inventory where the bonds themselves 

Discount on fall to be given up. Where the date of payment of an 

»»:" ^ft. such as a poUcy of insurance or biU. has not 

Policies of arrived, interest may be deducted from the date of the 

Insurance Q^th to the date when payment is due. A policy of 

QOw x ayaDie. 
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insurance held by the deceased on the life of another 
person who survives, is given up at the surrender value, 
but if the policy has become payable the full amount 
must be given up. Contingent and reversionary Contingent 
interests may be given up at their present actuarial i-*-^- 
value.^ Where the interest is a legacy or share of a 
succession subject to a liferent, the value of the liferent 
may be deducted. Continuing payments under bonds of Annuities and 
annuity, bonds of annual rent, and real burdens which ^^ Burdens, 
xure personal quoad succession, are capitalised as at the 
date of the oath, and the capital value included in the 
inventory. Liferents and annuities may be valued accord- 
ing to the Succession Duty Tables [Appendix, No. 89]. 

The value of a deceased's interest in a copartnery Value of 
will be determined by the terms of the contract ofp^^^^ 
<5opartnery. Where, under a contract of copartnery, an 
annuity for a term of years was payable to the executor 
of a deceased partner, the whole was held liable in duty 
•(Greig, 1st Oct. 1880) ; but where the annuity was 
payable to the widow and daughter of the deceased 
partner, only the portion which might remain due on 
the death of the widow and daughter was held to be 
so liable (Laird, 8th Oct. 1880). The goodwill of Goodwill. 
A trading business is an asset of the deceased and 
will be valued at the price obtained for it or which 
may be obtained for it in the open market ; but where 
A medical practitioner by his settlement directed his 
executor to sell his practice for the benefit of his widow 
and universal legatory, and it was sold accordingly, but 
the price received not included in the inventory and con- 
firmation, it was decided in a question with a creditor 
of the deceased, that the sum was not executry estate, 
Available for the payment of the deceased's debts.* 

Where the debts due are not expected to be paid Debts and 
in full, they may be valued at the sum which it is D^iJjf^i or 

of no Present 

Value. 
' Lord Advocate v. Pringle, 12th June, 1878, 5 K. 912. 

» Bain v. Munro, 10th Jan. 1878, 5 R. 416. 
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estimated will be realised. Stocks or shares held by a 
deceased which are unsaleable and of no market value 
are generally given up at a nominal sum for the - pur- 
pose of obtaining confirmation to them ; and claims 
which may be disputed, or otherwise uncertain, may 
competently be given up in an inventory and confirmed, 
without having any value attached to them in the mean- 
time, their value, if any, after it has been ascertained,being 
given up and confirmed before payment is demanded.^ 
Where a debt and a security granted therefor are both 
given up, the value will be the amount to be recovered. 

In estimating the value of any asset, such as a 
policy of insurance or bank stock, which is held in 
security of a debt due by the deceased, either by formal 
assignation or in such manner that the executor will 
only be entitled to recover the surplus value after the 
debt is paid, it has been held competent in practice to 
include in the inventory and confirm only such surplus 
value. But where there is any collateral security not 
included in the inventory, such as heritage, the full 
amount of the asset must be given up. The amount 
in a bond over property sold by the deceased may be 
deducted from the price to be recovered by his execu- 
tors. Such deductions affect not only the amount of 
duty which must be paid on the inventory, but also 
the amount for which caution may have to be found by 
the executor, and thus differ from those authorised by 
the Customs and Inland Revenue Act, 1881, which 
affect the former only. 

The property which may be included in an inventory 
as estate in England or Ireland will be the estate or 
effects for or in respect of which probate or letters of 
administration may be granted in these countries. The 
character of any estate, as being personal or heritable, 
depends not upon the law of the deceased's domicile, 
but upon the law of the place where the estate is 



' Williamson v. Eraser, 13th Nov. 1832, 11 S. 7. 
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situated^ Thus English mortgages or bonds over Mortgages, 
heritage, being held in England personal quoad succes- 
sion, were always included in an inventory as personal 
estate, though the law of Scotland was assimilated to 
that of England in this respect only in 1868. The 
chief remaining difiference between the law of the two 
countries as regards heritable and moveable estate is 
that, in England, all leases and terms of lands, tene- Leasehold 
ments, and hereditaments go. not to the heir, but to the ^^^-J^ 
executor or administrator.^ The interest of the execu- 
tors, therefore, in property held by a deceased on a 
leasehold tenure is not limited to the accrued rents, 
but extends to the whole rents to become due during 
the unexpired portion of the lease, subject, of course, to 
the conditions and obligations under which the lease is 
held, and the mortgages with which it may be bur- 
dened. 

The various items of estate for or in respect of which Enumeration 
probate or letters of administration may be granted in EnguSh^Per- 
England are fully enumerated in the Form of Account sonai Estate, 
required to be fiUed up on applying for a grant in 
the Courts of that country [Appendix, No. 64]. In 
regard to any other personal estate, and to the more 
subtle distinctions as to what estate in England is held 
heritable and what personal, reference must be made 
to the English authorities on the subject. 

It is not necessary to specify in detail the estate Estate 
situated abroad. It is enough to set forth that tl^^^nst^set 
deceased had such estate, in what country or countries forth in a 
it was locally situated, and its estimated amount or value, ^y^tory!^ 
so far as that has been ascertained, or has come to the 
knowledge of the person who gives up the inventory. 
Such estate is not, of course, included in the amount on 
which duty is payable, or of which confirmation may be 
issued. But it requires to be stated in every case, in 

* Monteith v. Monteith^s Trs., 28th June, 1882, 9 E. 982. 

* Williams on Executors, 679. 

K 
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order to comply with the requirement of the Statute, 
that every inventory given up must be a full inventory 
of the deceased's estate, not only of what is situated 
in Scotland, but what elsewhere. Where only Scotch 
estate is included in the amount of the inventory upon 
which duty is paid, and of which confirmation may be 
required, the estate, if any, in other parts of the United 
Kingdom will be set forth briefly, as also in this case 
Channel estate abroad. Estate in the Channel Islands and in 
isle'of Man. ^^^ Isle of Man, not being within the jurisdiction of 
either the English or Irish Probate Courts, is always 
given up as estate abroad. 

II, — 8ched/ide of Debts and Fv/aercd Expenses} 

Debts may be By the Customs and Inland Revenue Act, 1881, 
inveni»rywid ** Vict. c. 12, it is enacted, sect. 28, that "On and 
Duty paid on after the first day of June, one thousand eight hundred 

nett value of , . , . • . i i? j • j • 

Estate. and eignty-one, m the case of a person dying domi- 

ciled in any part of the United Kingdom, it shall be 
lawful for the person applying for the probate or letters 
of administration in England or Ireland, or exhibiting 
the inventory in Scotland, to state in his aflSdavit the 
fact of such domicile, and to deliver therewith or annex 
thereto a schedule of the debts due from the deceased 
to persons resident in the United Kingdom, and the 
funeral expenses, and in that case, for the purpose of 
the charge of duty on the aflSdavit or inventory, the 
aggregate amount of the debts and funeral expenses 
appearing in the schedule shall be deducted from the 
value of the estate and efiects as specified in the account 
delivered with or annexed to the aflSdavit, or whereof 
the inventory shall be exhibited. Debts to be deducted 
under the power hereby given shall be debts due and 
owing from the deceased, and payable by law out of 
any part of the estate and effects comprised in the affi- 
davit or inventory, and are not to include voluntary 

^ See also Chap, xii., Inventory Duty. 
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debts expressed to be payable on the death of the 
deceased, or payable under any instrument which shall 
not have been bond fide delivered to the donee thereof 
three months before the death of the deceased, or debts 
in respect whereof any real estate may be primarily 
liable, or a reimbursement may be capable of being 
claimed from any real estate of the deceased or from 
any other estate or person. Funeral expenses to be 
deducted under the power hereby given shall include 
only such expenses as are allowable as reasonable 
funeral expenses according to law." 

The deduction of debts is in no case compulsory. Deduction of 
The duty may, as formerly, be paid on the gross amount ^^^^ ^ 
of the estate, and afterwards application made for return c^onai^ 
of duty in respect of debts. Nor is the schedule of 
deductions appended to an inventory held to be final. 
Whether too much or too little has been deducted, the Not final, 
net amount of estate on which duty is payable is always 
subject to adjustment at the Stamp Office after the 
inventory has been transmitted there, and the amount 
of stamp duty ultimately payable will be regulated 
accordingly. 

Deduction of debts from the amount of the inventory When 
is competent only when the deceased has died domiciled ^e^^vento" 
in some part of the United Kingdom, and the debts are Competent 
due to persons in the United Kingdom. As, however, in 
questions of revenue the debts in each country are held to 
be primarily chargeable against the assets in that country, 
English or Irish debts can only be deducted where the 
estate, if any, in these countries respectively is given up in 
the inventory. Where the inventory is limited to the 
Scotch estate, as it must be where the deceased has died 
domiciled in England or Ireland, only debts chargeable 
against the Scotch estate can be deducted.^ 

The debts deducted must be " due and owing from What Debts 
the deceased." All expenses incurred by the executors SSiwteA 

^ Hanson's Eevenue Acts of 1880 and 1881, 28. 
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in the realisation or management of the estate, and all 
charges arising against the estate after the death, such 
as interest on the debts, are inadmissibla Bat onerons 
obligations, undertaken by the deceased in his lifetime, 
though not payable until after his death, such as the price 
of heritable subjects which the deceased had purchased, 
but not paid for, may be deducted. The obligations 
undertaken in an antenuptial contract of marriage faU 
under this head, where the provisions are for fixed sums,^ 
or where a fixed sum has been left in Ueu of such pro- 
visions.* Where the obligation is not for a fixed sum, 
but for the whole succession,^ or a proportion thereof, 
such as three-fourths,^ it is not regarded as a debt in 
respect of which inventory duty falls to be returned, 
and would not be allowed as a deduction. Where the 
obligation is in the form of an annuity, and is payable 
out of the personal estate contained in the inventory, 
it may be capitalised according to the Succession Duty 
Tables [Appendix, No. 89]. But annuities being still 
heritable as regards the succession of the debtor, if the 
deceased has left heritage, the annuity may be primarily 
chargeable on it.* Where also the continuance or 
restriction of the annuity is contingent on remarriage, 
it may be a question whether the sum deducted should 
not in the meantime be limited to the amount which may 
be free from the contingency. Where the ftimiture 
has been by antenuptial contract conveyed absolutely 
to the surviving spouse, a deduction may be made of its 
Rents, Taxes, appraised value. Eents, taxes, and servants' wages, for 
the payment of which the deceased was liable, may be 
deducted, in so far as no arrangement has been made by 
which the estate will be relieved or reimbursed All debts 



Servants* 



^ Advocate General v. Trotter, 14th Jan. 1847, 10 D. 56. 
' Lord Adv. v. Hagart's Exrs., H.L., 2nd May, 1872, 10 
M. 62. 
' Moir's Trustees v. Lord Advocate, 7th Jan. 1874, 1 R. 345. 
* Marshall's Exrs. v. Lord Adv., 20th March, 1874, 1 R. 847. 
" Bell's Diet. (Watson), voce Annuity. 
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deducted must be payable by law out of the estate and 
effects comprised in the inventory, and must not be 
gratuitous obligations payable at death, or, though Not Gratuit- 
immediately payable, iif granted under instruments ^^J^^^^j^^,^ 
not delivered more than three months before the death. Obligations. 
Debts secured to any extent over heritage are excluded, 
and also apparently cash credit bonds, except where the 
deceased is the principal debtor, and other cautionary 
obligations. 

The funeral expenses deducted must include only Funeral 
" such reasonable funeral expenses as are allowable ^^P«*^«' 
according to law." This would appear to mean such 
expenses as executors would be held entitled by law to 
expend in connection with the ftmeral of the deceased 
in a question with the beneficiaries, and would include 
the expense of the widow's mournings,^ and also mode- 
rate and suitable mournings for the family ;* but not 
the erection of a tombstone. The doctor's bill is 
frequently included under this head. 

///. — Oath to InverUory. 

By the Act 21 & 22 Vict. c. 56, sect 11, and 39 Before whom 
& 40 Vict. c. 70, sects. 35 and 36, oaths and affirma- ^^^/^*^ *^^ 
tions on inventories of personal estate, given up to be 
recorded in any Sheriff Court, may be taken before 
the Sheriff or his substitute ; or the Commissary 
Clerk, or where there is no Commissary Clerk, the 
Sheriff Clerk, or his depute ; or any Commissioner 
appointed by the Sheriff; or any Magistrate or Justice of 
the Peace within the United Kingdom or the Colonies ; 
or any British Consul. The Commissary or Sheriff Clerk 
means the clerk of the county in which the inventory 
falls to be recorded (Bruce, 19th June, 1867). Con- 
sul includes vice-consul and secretary of legation (Max- 
well, 1st September, 1879). A British magistrate may 
take an oath abroad (Galton, 31st July, 1869). Com- Commia- 
missions to take oath are rarely asked for. They are oaS. ^ 

^ Fraser on Husband and Wife, 990. ' Bell's Prin. 1403. 
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only necessary where the deponent resides m a foreign 
country at a distance from any British consul. They 
are granted in favour of any local magistrate or notary 
public [Appendix, No. 66]. An oath taken abroad per 
incuriam before a person not specified in the Statute, 
but in whose favour a commission would have been 
granted if applied for, has been accepted under special 
warrant (Campbell, 28th Oct. 1878). 
Who may Where an inventory is given up for the purpose of 

inv^tor^. "* obtaining confirmation, the oath must be taken by an 
executor nominate or executor dative duly appointed. 
But should confirmation not be required,* and the 
inventory be given up merely for the purpose of paying 
the stamp duty, no formal appointment or decemiture 
as executor is necessary. Any one who has an interest 
in the succession as next of kin, legatee, or otherwise, 
or as representing the beneficiaries in any character, 
may make oath and pay the duty, — every person who 
intromits with the estate with or without a title as 
executor being bound to do so. Whenever the deponent 
is acting imder any appointment, such as a judicial 
factor not decerned executor, the appointment is 
exhibited and recorded along with the inventory. If 
confirmation should be required at any future time, any 
executor duly appointed may, by special oath, crave 
confirmation of the inventory already recorded, even 
though not given up by him, without repayment of the 
duty [Appendix, No. 70]. 
When Where the executor or beneficiary resides abroad, the 

FactOTs^ and ^^^^ ^^7 ^^ taken by an attorney, factor, or mandatory 
Mandatories duly appointed. The document containing the appoint- 
may Depone, j^qj^^ must be exhibited and signed as relative to the 
oath, and (if not already recorded, either in the Books 
of Council and Session, or in the books of any Sheriff 
Court) recorded along with the inventory. Where 
the power granted is merely to make oath to the 
inventory and crave confirmation, the document con- 
taining it is held under the Stamp Act of 1870 to be 
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exempt from duty ; but if authority is also granted to 
uplift and discharge, it must be impressed with a stamp 
of 10s. before it can be recorded [Appendix, No. 73]. 

Where the upgiver of an inventory has conscientious Affinnations 
objections to the taking of an oath, and the person tbns^iBtead 
before whom the oath might be taken is satisfied of the of Oaths, 
sincerity of such objections, a solemn affirmation or 
declaration may be substituted for the oath, under the 
Affirmations Act, 1865, 28 Vict. c. 9, thus: — "Com- 
peared A. B., who solemnly, sincerely, and truly affirms 
and declares that the taking of any oath is, according to 
his religious belief, imlawful, and the declarant does 
also solenmly, sincerely, and truly affirm and declare," 
&c., &c. ** All which the declarant solemnly and sin- 
cerely affirms and declares to be true." 

The fact of death, and the place and date thereof, what must be 
must be distinctly set fortL The observations made g«^^t» " 
with regard to the corresponding averments in petitions The Death, 
for the appointment of executor (page 81) apply also to 
those required in the oath. Where English or Irish estate Domidie. 
is included in the inventory, the affidavit must set forth 
that the deceased died domiciled in Scotland (page 98). 
Where also, a schedule of debts and funeral expenses has 
been appended to the inventory, and deduction thereof 
made from the gross amount of the estate, the affidavit 
must state in what part of the United Kingdom the 
deceased was domiciled (page 131). When the deponent Deponent's 
is an executor dative, he should narrate the decree by ^^fj^^ ^ 
which he has been appointed, and where he is an executor 
nominate, the deed or deeds (such of them as are holo- 
crraph beinpf expressly so described) containing his nomi- 
Ltion. will the naies and designations of the whole 
executors, if any, nominated along with him, and whose 
nomination may not have been recalled or superseded by 
the deceased, specifying also those who may have died, 
or who may have declined to accept the office, and 
any other specialty affecting the title to confirmation. 
Where the executors are assumed trustees, the deed of 
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assumption, and if trustees appointed by the Court, the 
decree appointing them, must be narrated and exhibited, 
and recorded with the inventory. 
The whole By the Act 48 Geo. IIL c. 149, sect. 38, the person 

\^tin^ief? exhibiting an inventory must also exhibit therewith 
by Deceased " any testament or other writing relating to the disposal 
Ei^bitecL ^^ ^uch estate and effects, or any part thereof, which 
the person or persons exhibiting such inventory shall 
have in his, her, or their custody or power," and " such 
testament or other writing (if any such there be) shall 
be recorded along with the inventory." The production 
of the testamentary writings left by the deceased, other 
than those founded on for confirmation, is necessary, 
not only for the requirements of the revenue, but 
that it may be ascertained that nothing contained in 
them affects the appointment of executors. Writings 
''relating to the disposal of the estate" are held to 
mean writings of a testamentary nature, and do not 
include antenuptial contracts of marriage unless they 
Not Contracts contain testamentary provisions, though at one time it 
o Marriage. ^^ ^^ practice to requiTC that all such documents 
when referred to in a will should be recorded along 
with it. But deeds executed by others under special 
powers conferred by the testator altering the destina- 
tion of his estate, must be exhibited and recorded 
Deeds in (Gibb, 23rd Oct. 1866). Writings are held to be in 
Power^"* " the power of a deponent if an extract or oflScial copy 
can be obtained. Should he be able to obtain only a 
plain copy, that may be exhibited (Dryburgh, 4th June, 
1878). Where a principal deed has been lost or mis- 
laid, a copy has been exhibited (Craigie, 6th July, 
Only VaUd 1875). It is Only valid deeds relating to the disposal 
Writing" ^f ^^® personal estate that require to be exhibited, 
though it is usual to produce all doubtful documents 
however informal Where a deceased had left a great 
number of conflicting testamentary writings, the executor 
produced only those which he had been advised were 
valid, and deponed " that the deceased left no other 
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testamentary writings relating to the disposal of his 
estate, the deponent and his co-executors haying been 
advised by counsel that the deeds produced were the 
only valid and effectual writings of a testamentary 
nature left by him" (Muir, Slst July, 1880). Where Additional 
any additional writings are discovered after the invent- disoo^red 
ory has been given up but before confirmation is issued, •^^ Oath 
they may be exhibited and recorded with an additional 
oath (M'Farlane, 27th Dec. 1876). If the confirmation 
has been issued, and an additional inventory requires 
to be given up, they are then exhibited and recorded 
(Seymour, 7th Jan. 1868). Applications to dispense 
with the exhibition and recording of any deed in the 
deponent's custody have invariably been refused (Brown, 
19th Dec. 1865). A mutual deed, though already Mataal WiUa. 
recorded with the inventory of the first deceaser, must 
be again exhibited with the inventory of any other 
party to it. The deed is not actually rewritten in the 
record, but a reference to the previous entry is 
inserted, and the deed docquetted as having been 
again recorded. 

In all cases the inventory must be deponed to as a The Complete- 
full and complete inventory of the personal estate, v^t<Ml*mu8r 
situated not only in Scotland, or in the United King- be Deponed to. 
dom, but wheresoever situated. Though it is only the 
estate in this country that is liable in inventory duty, 
the whole estate wheresoever situated may be liable in 
legacy or succession duty, and must be disclosed so far 
as the deponent knows. 

It is required also that the deponent set forth whether other Rev- 
the deceased left a widow and lawful issue surviving him, ment&^^"* 
and whether he left any heritable estate in Scotland. The 
purpose of these requirements is to enable the officers of 
Inland Revenue to determine whether the estate is sub- 
ject to any claims for legacy and succession duty, and, 
if not, to discharge such claims without any further 
trouble to the executors. Where debts are deducted in As to Schedule 
the inventory, it is necessary to depone that they are ^^ ^®^*"' 
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sucli as fall within the terms of the section of the Act, 
authorising such deduction, and the value of the estate, 
subject to the charge of inventory duty, must in every 
case be expressly deponed to. 
The Oath The following instructions to the Commissary Clerks 

must state q{ Edinburgh were issued by the Commissaries on 31st 

whether Con- _ _ ° « ^ ^ ,,r. i . i /• <■ 

firmation ia or December, 1823: — "With a view to the proper ful- 
ianotrequireA fiimeut of the third soctiou of the Act 4th Geo. IV. 
c. 98, you will take care that in every case, when there is 
given up to be recorded either an original or an addi- 
tional inventory, that it contains the defunct's whole 
moveable means and estate, so far as these have come 
to the deponent's knowledge, and farther, that the 
deponent either then requires or does not require (as 
the case may be) a cozifirmation to be immediately 
expede." " Where the oath bears that confirmation is 
immediately required, and such confirmation is accord- 
ingly expede, no other oath is conceived to be necessary 
to comply with the terms of this clause of the Act. But 
where the oath bears that no confirmation is at the time 
required, then none shall thereafter be expede (how- 
Spo«*i Oath ever short the interval may be) without a special oath 
tion. or affidavit from the party, in which he shall, in terms 

of the Act of Parliament, depone to all additional articles 
that have been discovered since the date of the former 
oath, or if there are none such, he shall make oath that 
since the date of giving up the original or additional 
inventory, no other debts, goods, or effects have come to his 
knowledge, and that the inventory thereof already given 
up, contains the whole moveable estate of the defunct, 
so far as known at the date of taking this last oath. 
Such special oaths or affidavits, on account of their 
reference to the inventory previously given up, you will 
enter in the ordinary record of inventories (for the 
ordinary expense of registration), and periodically trans- 
mit the same to the stamp office, along with the other 
inventories and oaths relative to personal estates, a 
separate entry of all such special oaths being made in 
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the responde book of inventories/' These instructions 
have always been observed, and are still in force. Where 
confirmation is craved, but not expede within six months 
from the date of recording the inventory, the craving is 
held to be abandoned, and if confirmation is still wanted, 
a new oath is required [Appendix, No. 70]. 

Where the deponent is unable to sign, a statement to Deponent un- 
that effect, and of the cause of the inability, is added to *^^^ ^ ^^' 
the deposition, and the person before whom the deposi- 
tion is taken signs alone. 

Forms of the inventory, schedule of debts, and relative inland 
oaths, are issued by the Inland Revenue Department ^om^^ 
[Appendix, No. 63] ; and by an order of the Commissary, 
dated 2nd December, 1853, the Commissary Clerk was 
directed to decline to receive and record all oaths with 
the relative inventories, which he might find to be 
materially different from these forms. 
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CHAPTER VI. 

APPLICATIONS FOB CONFIBICATION UNDEB SMALL ESTATES 

ACTSw 

Intestates The first of the Small Estates Acts was the Intestates 

S^n a! Widows and Children (Scotland) Act, 1875, 38 & 39 

Vict. c. 41. It was passed on the 10th July of that 

year, and is an adaptation . to Scotland of the English 

and Irish Intestates Act, 28th July, 1873, 36 & 37 Vict 

Preamble. c. 62. It proceeds on the preamble that " many poor 

Object to save persous die intestate in Scotland possessed of personal 

expense. ^ r r 

estate of small amount, and it is desirable to increase 
the facilities for expeding confirmation to such estate 
and effects, and to reduce the expense attending the 
same.'' The expense arose from the fact, that the 
forms of procedure in small cases were the same as in 
those of large amount, involving not only proportion- 
ately heavier Court charges, but the necessity of employ- 
ing an agent in every case to prepare the papers and 
conduct the proceedings. 
Application to Accordingly, the Act provides, that "Where the 
^l^^e^y whole personal estate and effects of an intestate dying 
cierkofCourt domiciled in Scotland shall not exceed in value the 
sum of one hundred and fifty pounds, his widow or 
any one or more of his children, or in the case of an 
intestate widow any one or more of her children, may 
^PPly ^o the Conmiissary Clerk of the county within 
which the intestate was domiciled at the time of death ; 
Who must and the said Commissary Clerk shall prepare and fill up 
fnventory. ^^ inventory and relative oath, as nearly as may be in 
the form of Schedule A appended to this Act, and shall 
take the oath of the applicant thereto, and on caution 
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being found by the applicant according to the practice 
of the Commissary Court, shall proceed to record said 
inventory and expede confirmation in the form as nearly And expede 
as may be of Schedule B annexed to this Act, and shall f or^Feee^fixod 
deliver the same to the applicant without the payhaent ^y the Act 
of any fee therefor, save as is provided in Schedule C 
annexed to this Act : Provided always, that where the 
value of the said estate and effects exceeds the sum of 
one hundred pounds the said inventory shall be duly 
stamped before being recorded; and such confirma- 
tion shall have the same force and effect as that pre- 
scribed in Schedule D annexed to the Act of the twenty- 
first and twenty-second Victoria, chapter fifty-six ; and 
where such confirmation shall contain English or Irish English or 
estate the registrar of any Probate Court in England or ^™^ ^'**^- 
Ireland shall affix the seal of the said Court thereto on 
the confirmation being sent to him by the Commissary 
Clerk for that purpose, enclosing a fee of two shillings 
and sixpence " (sect. 3). '' The Commissary Clerk of identity and 
the coimty may require such proof as he may think S^ppu^?. 
sufficient to establish the identity and relationship of 
the applicant " (sect 4). « If the Commissary Gerk of ^-* ^ 
the county has reason to believe that the whole personal 
estate and effects of which the intestate died possessed 
exceeds in value one hundred and fifty pounds, he shall 
refuse to proceed with the application until he is satisfied 
as to the real value thereof " (sect. 5). " All Commis- Oaths, 
sary Clerks shall for the purpose of this Act have power, 
and are hereby authorised to administer oaths and to 
take declarations and affirmations. The term * Commis- 
sary Clerk' shall throughout this Act include 'Com- 
missary Clerk Depute ' " (sect 6). " Any rules and Fees not to 
orders and tables of fees requisite for carrying this Act g^^^^^^ 
into operation shall be framed, and may from time to 
time be altered, by the Court of Session by Act of 
Sederunt; but the total amount to be charged to 
applicants shall not in any case exceed the sums men- 
tioned in the Schedule C annexed to this Act " (sect. 7). 
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inTontory " Frovided always, that nothing herein contained shall 
^*^* be construed to affect any duty now payable on inven- 

tories of personal estate " (sect. 8). The fees charge- 
able under Schedule C are, "Where the whole estate 
Fees. and e'ffects of the intestate shall not exceed in value 

twenty pounds, the sum of five shillings ; and where 
the whole estate and effects shall exceed in value twenty 
pounds, the sum of five shillings, and the further sum of 
one shilling for every ten pounds, or fraction of ten 
pounds, by which the value shall exceed twenty pounda" 
Small Testate ''The Small Testate Estates (Scotland) Act, 1876, 
Estates Act 39 4 40 Vict c. 24," passcd on the 13th July of that 
year, affords corresponding relief to executors nominate 
Application in Certain case& It provides that " Where the whole 
by Parii^s^) ^^^ ^^^ personal estate and effects of a testate dying 
cierkof Court domiciled in Scotland shall not exceed in value the sum 
of one hundred and fifty pounds, the executor of such 
testate may apply to the Commissary Clerk of the 
county within which such estate was domiciled at the 
time of death; and the said Commissary Clerk, on 
production of the wiU or other writing of the testate 
vnio must containing the nomination of an executor, shall prepare 
Prepare and fill up an inventory and relative oath, as nearly as 

may be in the form of Schedule A appended to this 
Act, and, upon such inventory being duly sworn to by 
the executor, shall proceed to record said will or other 
And expede Writing and inventory and expede confirmation in the 
^nfinna^n f^j^ jyj nearly as may be of Schedule B annexed to 
by Act. this Act, and shall deliver the same to the executor 

without the payment of any fee therefor save as is 
provided in Schedule C annexed to this Act ; and such 
confirmation shall have the same force and effect as 
that prescribed in Schedule E annexed to the Act of 
the twenty-first and twenty-second Victoria, chapter 
fifty-six ; and where such confirmation shall contain 
English or Irish estate the registrar of any Probate 
Court in England or Ireland shall affix the seal of the 
said Court thereto on the confirmation being sent to 
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him by the Commissary Clerk for that purpose, enclosing 
a fee of two shillings and sixpence" (sect. 3). "The Com- identity of 
missary Clerk of the county may require such proof as he ^^ ^° 
may think sufficient to establish the identity of the ex- 
ecutor" (sect. 4). "If the Commissary Clerk of the county 
has reason to believe that the whole real and personal estate 
and effects of which the testate died possessed exceed in 
value one hundred and fifty pounds, he shall refuse to pro- J*^^® ^^ 
ceed with the application until he is satisfied as to the true 
value thereof" (sect. 5). " Oaths or affirmations under Oaths, 
this Act or under the Intestates Widows and Children's 
(Scotland) Act, 1875, shall, notwithstanding anything to 
the contrary in the last mentioned Act, be administered 
in the manner provided by section 1 1 of the Confirmation 
and Probate Act, 1858*' (sect. 6). "Any rules and Fees not to 
orders and tables of fees requisite for carrying this Act fixed by Act 
into operation shall be framed and may from time to time 
be altered by the Court of Session by Act of Sederunt ; 
but the total amount to be charged to executors shall 
not in any case exceed the sums mentioned in Schedule 
C annexed to this Act " (sect. 7). " Provided always, inventory 
that nothing herein contained shall be construed to^"^- 
aflfect any duty now payable on inventories of 
personal estate " (sect. 8). The fees to be charged 
under Schedule C are the same as those under 
the previous Statute " together with the ordinary fees 
exigible for recording the will or other writing of the 
testate." 

Finally, by the Customs and Inland Revenue Act, cuBtoms 
1881, 44 Vict. c. 12 it is enacted, "(1.) The Intestates, J^'^J^^^ 
Widows, and Children (Scotland) Act, 1875, and thcAct, 1881. 
Small Testate Estate (Scotland) Act, 1876, as amended 
by the Sheriffi Court (Scotland) Act, 1876, shall be 
extended so as to apply to any case where the whole Preceding 
personal estate and effects of a person dying on or^^®^^^^ 
after the first day of June, one thousand eight hundred where whole 
and eighty-one, without any deduction for debts orj^^JJ^^^^ 
fiineral expenses, shall not exceed the value of three ^300. 
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Fees in no case 
to exceed 16b. 



Fixed Duty of 
SOs. on Estates 
above £100 
and under 
£300. 



Forms pre- 
scribed in 
Acts. 



Snmmaiy of 
the Foregoing 
Enactments. 



hundred pounds, whoever may be the applicant for 
representation, and wheresoever the deceased may have 
been domiciled at the time of death, and the fees payable 
under Schedule C of each of the two first mentioned Acts 
shall not exceed the sum of fifteen shillings, inclusiye of 
the fee of two shillings and sixpence, to be paid to the 
Commissary Clerk or Sheriflf Clerk. (2.) In any such 
case where the estate and effects shall exceed the value 
of one hundred pounds, the stamp duty payable on the 
inventory shall be the fixed duty of thirty shillings, and 
no more '* (sect 34). "Where representation has been 
obtained in conformity with either of the two preceding 
sections, and it shall be at any time afterwards discovered 
that the whole personal estate and effects of the deceased 
were of a value exceeding three hundred pounds, then a 
sum equal to the stamp duty payable on an affidavit or 
inventory in respect of the true value of such estate and 
effects shall be a debt due to Her Majesty from the 
person acting in the administration of such estate and 
effects, and no allowance shall be made in respect of the 
sums deposited or paid by him, nor shall the relief 
afforded by the next succeeding section be claimed or 
allowed by reason of the deposit, or payment of any 
sum " (sect. 36). "The payment of the sum of thirty 
shillings for the fixed duty on the affidavit or inventory 
in conformity with this Act shall be deemed to be in 
full satisfaction of any claim to legacy duty or succession 
duty in respect of the estate or effects to which such 
affidavit or inventory relates" (sect. 36). 

" The forms of inventory and confirmation prescribed 
by the two earlier Statutes as modified in accordance 
with the provisions of the Act of 1881, and actually in 
use, are given in the Appendix [Nos. 72, 84, 85], 

Under these enactments, therefore, where the whole 
personal estate, without deduction of debts, of a person 
who has died on or after 1st June, 1881, does not 
exceed in value £300, any person requiring confirma- 
tion, in whatever character he may be entitled to it, 
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may apply to the Commissary Clerk, or, where there is 
no Commissary Clerk, to the Sheriff Clerk of the county 
in which such confirmation may fall to be issued ; and 
the said Clerk, if he is satisfied as to the identity and 
relationship of the applicant, and has no reason to 
believe that the value of the estate is over £300, must 
prepare an inventory in the form prescribed by the 
Acts, take the oath of the applicant thereto, record the 
inventory and oath, with any relative testamentary 
writings, and — in cases where caution is necessary, 
after caution has been found — deliver the confirmation 
to the applicant on payment of a fee, which in no case 
can exceed fifteen shillings. The kind of proof which 
the Clerk may require, in order to satisfy himself in 
regard to the identity and relationship of the applicant, 
is not specified by the Acts ; but in any case the evi- 
dence of two witnesses is held to be sufficient. 

The method of obtaining confirmation authorised by Thia Form of 
these enactments, however, is not compulsory. It is^pt?o°*f°^ 
still competent in any case for an applicant to employ 
his agent to prepare, or himself to prepare, his applica- 
tion, according to the ordinary forms of procedure ; 
but when that course is adopted, the ordinary Court 
fees fall to be charged, although the provision as to Fixed Dut^ of 
the 30s. duty is still available. That course is, ?,^'^y ^^^^ 
indeed, the only one that can be followed where the 
applicant, from his residing at a distance from the place 
where the application falls to be made,^ or from any 

^ In England, where there are similar statutory provisions in 
regard to small estates, this difficulty is provided for by the 
appointment of officers of Inland Eevenue throughout the 
country to receive applications from persons residing in their 
districts, to prepare the necessary documents, to take the appli- 
cant's oath thereto, and transmit them to the proper Court from 
which the probate or other title falls to be issued, and, on 
receiving such title, to hand it to the applicant. There does 
not seem to be any reason why similar facilities should not have 
been granted in Scotland. Under section 6 of the Act of 1876, 
the applicant may make oath before any magistrate or justice 

L 
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No Deduction 
of Debts in 
cases where 
SOs. Duty 
available. 



On what 
Estate the 
30s. Duty 
payable. 



Relief from 
Legacy Duty 
only when 
SOs. Duty has 
been paid. 



other cause, cannot adopt the privilege of making per- 
sonal application. 

In applications under these enactments, there is no 
deduction for debts or funeral expenses. Some doubt 
was entertained whether the words " without deduction 
of debts " were intended to exclude anything more than 
the deductions authorised by section 28 of the same 
Statute ; and, therefore, whether a policy of insurance, 
assigned in security, which it had always been held 
competent to value in an inventory at its surplus or 
reversionary value, should not, in determining whether 
the estate fell within the £300 limit, continue to be 
so valued. The Commissioners of Inland Revenue 
have decided, however, that the obligation in respect of 
which a policy is assigned is a debt the deduction of 
which is excluded, and that, in determining whether 
any case falls under section 34, the policy must be 
valued at its full amount. 

Though it is the " whole personal estate and effects," 
wherever situated, that must be taken into account in 
determining whether the case falls within the £300 
limit, inventory duty is held to be payable only on the 
estate in Scotland ; or, if the deceased has died domi- 
ciled in Scotland, and English or Irish estate is given 
up in the inventory, on the estate in the United King- 
dom. Where, therefore, such estate is under £100, 
no inventory duty will be payable, though, when added 
to the estate elsewhere, the whole may exceed that 
sum. But it must be kept in view that, in any case 
where the 30s. duty has not been paid, the exemp- 
tion from legacy and succession duties granted by 
section 36 will not apply ; and if the whole estate 
exceeds £100, the clear residue of such estate will, if 
the deceased has died domiciled in the United King- 

of the peace; but as he must in every case apply to the 
Cominissary Clerk to fill up the inventory and oath, and the 
Clerk must he satisfied of his identity, this provision does not 
meet the diflBculty. ' 
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(lorn, be subject to these duties. For though, under 
section 13 of the Act 43 Vict c. 14, estates under 
£100 are free from legacy duty, the relief is held to 
apply only where the gross value of the estate does not 
exceed that sum. And as, by section 42 of the Act 
44 Yict c. 12, the limit of £20, under which no legacy 
duty was formerly payable, is now removed, there is 
almost no case where the whole estate exceeds £100, in 
which if the 30s. duty is not paid, some legacy duty will 
not be chargeable. It is evident, therefore, that unless Advantage of 
the estate is insolvent or nearly so, or in the compara- go/^^j,J^* 
tively few cases which are otherwise exempt from legacy even when 
duty, such as where the deceased has died domi- "^^^ ®"^^^®* 
ciled out of the United Kingdom, or where the widow 
or husband is the sole beneficiary, the most advan- 
tageous course is to pay the 30s. duty whenever 
the gross estate exceeds £100, and is under £300, 
even though the estate in this country is under that 
sum, or could be brought under it by the deduction of 
debts. 

By section 35, where "representation" has been Where Estate 
obtained under the preceding section, and it is after- jf Jj^JJ^^^^. 
wards discovered that the estate exceeded in value ceed .£800, 
£300, inventory and legacy duty become payable at^^^^^®* 
the ordinary rates, and no allowance is made for the No allowance 
30a that may have been already paid. This p^o- '^' *^ P"^ 
vision would probably be held to apply in all cases 
in which the 30s. duty had been paid, whether 
confirmation had been obtained or not. In cases of How 
this kind, where a title is required to the estate dis- ^^^^0^ 
covered after confirmation has been issued, it is evident granted, 
that it would be incompetent to issue an eik to the 
confirmation whereby the whole estate confirmed would 
exceed the amount which it is competent to confirm 
under the 34th section. Accordingly, the practice has 
been adopted of granting a title to the newly discovered 
estate in the form of a confirmation ad omiaaa, which 
confers a distinct title to the estate contained in it. 
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though it may be in favour of the same person a^ was 
originally confinned, and does not affect the validity of 
the previous confirmation. And this confirmation pro- 
ceeds on an inventory stamped with duty according to 
the value of the whole estate. 
Whew The Acts 38 & 39 Vict. c. 41, and 39 & 40 Vict. 

SeTbefore ^' ^*' *^® ^^^ available in any case where the deceased 
isi^June,i«8i. died previous to 1st June, 1881, subject to the limita- 
tions imposed by these Acts, but where the estate 
confirmed is over £100 the duty will be payable at 
the ordinary rate. 
Sealing of Where any confirmation under the Small Estates 

farp^^ato*""' ^^^^ includes English or Irish estate, and the seal of 
Courts of the Probate Court of England or Ireland is necessary to 
Sefandf ^' Complete a title thereto, the confirmation before being 
delivered to the applicant, is transmitted, with a fee 
of 2s. 6d. in stamps, to the Registrar of the Court whose 
seal is required, and the Registrar affixes the seal and 
returns the document to the Commissary Clerk. This 
is the fee of 2s. 6d. referred to in section 34 of the 
Act of 1881. 
Procedure. The method of procedure in each case is explained 

to applicants on their giving personal attendance at the 
office of the Commissary Clerk. 
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CHAPTER VII. 



CAUTION. 



By the Act 4 Geo. IV. c. 98, sect. 2, it is enacted, statutory 

that from and after the 1st day of January, 1824,]^^aution. 

" caution shall not be required to be found by executors 

nominate ; and, in all other cases, the Court granting 

confirmation shall fix the amount of the sum for which 

caution shall be found by the person or persons to 

whom confirmation shall be granted, not exceeding the 

amount confirmed." Where an executor offers caution 

to the full amount of the inventory, no application to 

the Court is necessary. In the Instructions issued by 

the Commissaries of Edinburgh on 31st December, 

1823, after the passing of the Act, and before it came 

into operation, it is provided that ** Where an executor Application 

dative intends to avail himself of the second clause in of (Sution 

the Act, which empowers the Court to fix the amount must be by 

of caution, such executor must present a written ® ^^^' 

application, stating shortly the extent of the inventory 

to be confirmed, the amount to which he is desirous 

the caution should be limited, and the grounds on 

which his demand is founded, which application the 

Court will dispose of in a summary manner, with a 

due regard to the circumstances of the case." The 

petition usually states the amount of the debts due 

by the deceased, and whether, or to what extent, 

these and the funeral expenses have been paid, — 

who are entitled to share in the succession, and 

their relationship to the deceased, and whether they 
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consent to the application being granted [Appendix, 
No. 55]. 
Conaentto Under an Order by the Commissary, dated 13 th 

Cautaonmust March, 1862, where consent is alleged, written evidence 
be Personal, of it must be produced along with the petition. The 
consent must be personal by the beneficiary, and not 
by his agent (Scott, 28th Feb. 1879), though consent 
by a factor or attorney will be accepted if he is duly 
authorised to grant it. 
Intimation Notice of the application is always, before answer, 

ordered to be advertised in the newspapers, and, by 
Order of the Commissary, dated 26th September, 1870, 
the advertisement must state the sum to which restric- 
tion is craved. (See page 190.) 
To what Sum Caution cannot in any case be entirely dispensed 
Sr^tei^d ^^^^ (Preston, 11th March, 1874), and the amount to 
' which it may be restricted is entirely within the dis- 
cretion of the Court. The general rule, subject to 
modification according to the circumstances of each 
particular case is, that where the debts have been paid, 
and all the beneficiaries are represented in the applica- 
tion either as petitioners or as consenters, a nominal 
sum will be sufficient ; but where these conditions are 
not fulfilled, the sum will not be limited to less than 
will be sufficient to secure the interests of debtors and 
beneficiaries, from whom consents cannot be obtained. 
And this rule has been affirmed by the Supreme Court 
in a case from the Commissariot of Lanark, where the 
estate of the deceased had been sequestrated, and after 
the debts were paid there remained in the hands of the 
trustees a large balance which fell to be divided among 
a great number of next of kin. The whole of these 
next of kin, with the exception of two who were insane, 
had been decerned executors dative, but were not in 
circumstances to find caution to the full amount The 
Court remitted to the Sheriff with instructions to confirm 
the persons decerned, on their finding caution to the 
extent of two twenty-fifth parts of the amount of the 
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inventory, being the amount of the shares of those next 
of kin who were not confirmed.^ 

If an objector alleges a relevant claim against the Where Objeo- 
estate, his interest will be secured without proof of its °°* ^ ' 
validity. Where the whole estate was £15,000, and 
restriction was craved to £300, an objector alleged that 
he had a claim for £5000, under a settlement which 
the executor did not admit to be valid. The Com- 
missary Depute fixed the caution at £5000 ; but the 
objector appealed, on the ground that under the deed 
he founded on there were other legatees who would 
have an equal claim on the security, and that his 
interest could only be secured by full caution. The 
Commissary sustained the appeal and refused the 
restriction (Morison, 13th November, 1873). Where 
an objector alleged that the deceased had not fully 
accounted for certain funds which he had held as a 
trustee, restriction was refused (Wilson, 13th May, 
1875). Where a next of kin was stated to be residing 
in London, and no consent from him was produced, the 
Commissary refused to restrict without evidence that 
he was aware of the application, and the petition was 
withdrawn (Johnstone, February, 1875). Restriction 
has been refused to an executor creditor even where no 
one appeared to object (Nicolson, 9th November, 1871). 

Cautioners must bo male persons resident in Scotland, Who may be 
and not beneficially interested in the succession. The ^ *"**®^®"- 
rule against accepting female cautioners was sustained 
on appeal to the Supreme Court.* A cautioner who, 
though resident in England, was a member of a Scotch 
mercantile firm, has been accepted (Dudgeon, 23rd 
April, 1862). The rule against accepting a beneficiary 
as cautioner is intended to provide against collusive 
appropriation of the estate by two or more of the bene- 
ficiaries without full intimation to all parties having 



^ Bell V. Glen, 28th June, 1883, not reported. 
" French's Executry, 16th May, 1871, 9 M. 741. 
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interest. It is considered that a cautioner who has no 
interest except to see that all possible claims are satis- 
fied affords the best guarantee that the executorial 
of office will be faithfully performed. An attestation by 
a justice of the peace that the cautioner is reputed a 
good and sufficient cautioner for the sum for which 
security is to be found is usually accepted as evidence 
of his sufficiency. Two or more cautioners may be 
conjoined in the bond, but they are taken bound jointly 
and severally, and each is attested as good for the whole 
obligation ; but where two cautioners have been offered, 
neither of whom could be attested for the full amount, 
the liability of each has been in one or two cases limited 
to one half of the estate confirmed. 

Formerly all cautioners resident within the Commis- 
sariot were required to attend at the Commissary Office 
and sign an act of caution in the bond book of the 
Court, their sufficiency being attested in a separate 
document ; and this form of bond was held to bind the 
subscriber, though neither holograph nor attested.^ This 
form of obligation is still competent ; but since the 
passing of the Stamp Act of 1870, 33 & 34 Vict, 
c. 97, by which a stamp duty of 5s. must be impressed 
on the bond in all cases where the estate to be adminis- 
tered exceeds £100 in value, and the separate bond 
being generally more convenient, the act of caution has 
fallen into disuse, and a separate bond is used in every 
case. The bond is prepared by the Clerk of Court 
after the name of the cautioner has been submitted. 
Blank bonds are not issued. It is not the practice to 
require the executor to sign the bond, though, from its 
terms, it would appear to have been originally intended 
that this should be done [Appendix, No. 74]. A form 
of attestation by a justice of the peace is appended to 
the bond. 



' Smith V. Kerr, 30th Oct 1868, 7 M. 42. 
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CHAPTER VIII. 

FORM AND EFFECT OF CONFIRMATION. 

Confirmation in favour of an executor nominate is Names of 
called a testament testamentar, and in favour of an ^^''"^*^°^* 
executor dative is called a testament dative; when 
issued under the Small Estates Acts, these documents 
are named respectively a confirmation nominate and a 
confirmation dative. 

Previous to 1824 the testament dative contained thei'revioaa 
inventory of the estate which the executor desired to Confirmation, 
confirm, and the testament testamentar contained both 
the inventory and the defunct's settlement. By Act of 
Sederunt, relating to the proceedings of the Com- 
missary Court of Edinburgh, dated 20th December, 
1823, framed in pursuance of section 1 of the Statute 
4 Geo. lY. c. 97, a form of testament testamentar 
was prescribed, in which the settlement was omitted, 
and the inventory held as repeated brevitatia cav^a, 
or might be in such terms as the executor should 
require provided always the whole amount of the estate 
was confirmed, and it also prescribed that inventories 
given up in testaments dative and eiks, should be in the 
same form, except in partial confirmations by executors 
creditor. Forms in sinular terms were prescribed for 
inferior Commissary Courts by Act of Sederunt of 25 th 
February, 1824. These forms continued in force down 
to 12th November, 1858, but for some years before 
that date, the confirmation, in Edinburgh at least, had 
come, in practice, to include in every case a full copy of 
the inventory. 
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Forms of By the Confirmation and Probate Act, 1858, 21&22 

^'iSb^b' ^^^*- ^- ^^' ^^^ ^^'^^ ^ enacted that "Confirmations 
Act of 1858. shall be in the form, or as nearly as may be in the form, 
of Schedules D and E hereunto annexed ; and such 
confirmations shall have the same force and effect with 
the like writs framed in terms of the Acts of Sederunt 
passed on the twentieth December, one thousand eight 
hundred and twenty- three, and the twenty-fifth February, 
one thousand eight hundred and twenty-four, or at 
present in use." 

Schedule D. 

Form of Fovm of a Testament Dative or Confirmation of the 
Testament Executor of a person who has died without naming 

one. 

I, A. B., Commissary of the county of [specify county], 
considering that by my decree, dated [specify date], 
I decerned C. D. executor dative qua next of kin [or 
other character, as the case may be], of the late E. F., who 
died at [specify place], on [specify date], and seeing that 
the said C, D, has since given up on oath an inventory 
of the personal estate and effects of the said E. F. at the 
time of his death situated in Scotland [or situated in 
Scotland and England, or in Scotland and Ireland, or 
in Scotland, England, and Ireland, as the case mxiy he], 
amounting in value to pounds, which inventory has 
been recorded in my Court books, of date [specify date], 
and that he has likewise found caution for his acts and 

* 

intromissions as executor : Therefore I, in Her Majesty's 
name and authority, make, constitute, ordain, and 
confirm the said (7. D. executor dative qua [specify 
character] to the defunct, with full power to him to 
uplift, receive, administer, and dispose of the said personal 
estate and effects, and grant discharges thereof, if need- 
ful to pursue therefor, and generally every other thing 
concerning the same, to do that to the office of executor 
dative qua [specify character] is known to belong ; 
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providing always, that he shall render just count and 
reckoning for his intromissions therewith when and 
where the same shall be legally required. 

Given under the seal of office of the Commissariot 
[specify county], and signed by the Clerk of 
Court at [specify place], the [specify date], 

[To be signed by tJie Commissary Clerk or his 
Depute, and sealed with the seal of ofjice,] 

Schedule E. 

Forv^ of a Testament TestaTnefntar or Confirmation of Form of 

an Executor Nominate. Testament 

Testamentar. 

I, A. 5.,' Commissary of the county of [specify county], 
considering that the late C. D. died at [specify place], 
upon [specify date], and that by his last will [or other 
writing containing the nomination of executor], dated 
[specify date], and recorded in my Court books upon 
[specify date], the said (7. D. nominated and appointed 
E. F. to be his executor, and that the said E, F. has 
given up on oath an inventory of the personal estate and 
effects of the said C. D. at the time of his death, situated 
in Scotland [or situated in Scotland and England, or 
situated in Scotland and Ireland, or situated in Scot- 
land, England, and Ireland, as the case may be], 
amounting in value to pounds, which inventory 

has likewise been recorded in my Court books of date 
[specify date] : Therefore I, in Her Majesty's name and 
authority, ratify, approve, and confirm the nomination 
of executor contained in the foresaid last will [or other 
ivriting containing Uie nomination of executor] ; and 
I give and commit to the said E. F. full power to uplift, 
receive, administer, and dispose of the said personal 
estate and effects, grant discharges thereof, if needful to 
pursue therefor, and generally every other thing concern- 
ing the same to do that to the office of an executor 
nominate is known to belong : Providing always, that he 
shall render just count and reckoning for his intromis- 
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sions therewith when and where the same shall be 
legally required 

Given under the seal of office of the Commissariot 
of [specify county], and signed by the Clerk of 
Court at [specify place], the [specify date]. 

[To be signed by the Commissary Clerk or his 
Depute, and sealed with the seal of office.] 

Statutory In these forms there is no provision for including the 

TOMto*in€iude i^cms of the inventory, or any portion of them, and 
Inventory. when they came into use, debtors and others to whom 
the confirmation was offered as a title in many cases 
refused to pay or transfer without evidence that the 
particular item of estate to be uplifted or transferred was 
included in the sum confirmed. The result was that an 
extract of the inventory upon which the confirmation had 
proceeded was in almost every case taken out along 
with the confirmation. These extracts could only be 
issued at that time upon paper, each sheet of which was 
stamped with 2s. 6d. On a representation being made 
to the Board of Inland Revenue on the subject, it was 
suggested by them, that if the inventory could be 
inserted or incorporated in the confirmation, it would 
not be liable in stamp duty. Thereupon the Com- 
missary of Edinburgh on 4th June, 1860, authorised 
the statutory form to be altered by prefixing a title. 
" Testament Testamentar (or Testament Dative) of umqu- 
hile," &c., immediately after which the inventory was 
introduced by a heading to the effect that " The deceased 
had pertaining and restmg owing to him at the time of 
his decease,'' and a reference to the inventory was 
inserted in the body of the confirmation itself as being 
" before written." It remained competent, of course, for 
any executor to require that his confirmation should be 
in the statutory form without containing the details of 
the inventory ; but this has very seldom been asked 
for. 

Another change in the statutory form of the con- 
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firmation was introduced in consequence of its being statutory 
enacted in 1860 by the Act 23 & 24 Vict. c. SC^^^JJ^J^^J^*' 
sect. 5, that inventories should be stamped with duty omitting "at 
according to the value of the property contained ^^^g™^° 
therein, not as formerly, at the date of the death, but 
at the date of oath including the proceeds accrued 
thereon down to that date. This made it necessary 
that both values should be set forth in the inventory, 
as the form of confirmation in narrating the inventory 
required that the value should be stated as at the date 
of death. To obviate the trouble and inconvenience thus 
occasioned, the officers of Inland Bevenue submitted 
the matter to Crown Counsel, who issued an Opinion 
dated 23rd January, 1861, that it was sufficient to set 
forth the value of the estate as at the date of oath, and 
not also at the date of death, and that the statutory 
form of confirmation must be modified in order to be 
in accordance with the more recent Statute of 1860 
by leaving out the words " at the time of his death." 
Forms giving efifect to this opinion were approved by 
the Commissary of Edinburgh on 1st May, 1861, 
and continued to be used until September, 1863, 
when the Registrars of the English Probate Court, who 
had during the intervening period sealed confirmations 
in the altered form without question, refused to do 
so on the ground that such confirmations were not in 
accordance with the Statute of 1858. It was ascer- " At the tim© 
tained, however, that if the omitted words were °nciudin^tho 
reinserted, the registrars would not object to anP^fooeeda 
addition to the statutory form to the effect that the thereon to 
inventory given up included the proceeds S'Ccrued^J^®**^" 
on the estate to date of oath. On the matter being 
reported to the Commissary, though he considered the 
omission of the words " at the time of his death " fully 
justified, yet " in order to expedite public business," he, 
on 1st October, 1863, authorised the adoption of the 
alteration which the registrars had agreed to accept. And 
though the objection of the registrars to the omission 
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of the words was shortly afterwards overruled by the 
Judge of the Probate Court/ the change to which it 
led was adhered to. Other changes in the statutory 
forms were rendered necessary by the Sheriff Court 
Act of 1876, abolishing the Commissary Courts and 
transferring their jurisdiction to the Sheriffs as such, 
and these with the alterations and adjustments above 
set forth are given effect to in the forms of confirmation 
now in use [Appendix, Nos. 76, 77]. 

By sections 12 and 13 of 21 & 22 Vict. c. 56, as 
amended by section 41 of 39 & 40 Vict. c. 70, where 
an inventory includes personal estate situated in Eng- 
land or Ireland as well as in Scotland, the fact that 
the deceased died domiciled in Scotland must have 
been set forth in the affidavit to the inventory, " and 
it being so set forth therein shall be sufficient war- 
rant for the Sheriff Clerk to insert in the confirma- 
tion or to note thereon and sign a statement that the 
deceased died domiciled in Scotland." And when such 
confirmation, if it includes personal estate situated in 
England, shall be produced in the principal Court of 
Probate in England and a copy thereof deposited 
with the registrars, it ''shall be sealed with the seal 
of the said Court, and returned to the person pro- 
ducing the same, and shall thereafter have the like 
force and effect in England as if approbate or letters 
of administration, as the case may be, had been 
granted by the said Court of Probate.*' And in like 
manner when such confirmation, if it includes per- 
sonal estate situated in Ireland, shall be produced in 
tlie Court of Probate in Dublin, and a copy thereof 
deposited with the registrar, it "shall be sealed with 
the seal of the said Court, and returned to the person 
producing the same, and shall thereafter have the like 
force and effect in Ireland as if a probate or letters of 



^ In the goods of George James Hay, 1st Dec. 1863 ; Law 
Times Reports, New Series, ix. 454. 
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administration, as the case may be, had been granted 
by the said Court of Probate in Dublin." 

By section 14 of 21 & 22 Vict. c. 56, it is enacted when English 
that from and after 12th November, 1858, "WhenSf^J^"^ 

, Probate op 

any probate or letters of administration to be granted Letters of 
by the Court of Probate in England to the executor or ^o^"s^dudiu 
administrator of a person who shall be therein, or by Scotch Estate, 
any note or memorandum written thereon signed by ?oSi'ion 
the proper officer, stated to have died domiciled in 
England, or by the Court of Probate in Ireland to the 
executor or administrator of a person who shall in like 
manner be stated to have died domicUed in Ireland, 
shall be produced in the Commissary Court of the 
county of Edinburgh, and a copy thereof deposited with 
the Commissary Clerk of the said Court ; the Commis- 
sary Clerk shall endorse or write on the back or face of 
such grant a certificate in the form as near as may be 
of the Schedule (F) hereunto annexed ; and such 
probate or letters of administration, being duly stamped, 
shall be of the like force and effect and have the same 
operation in Scotland as if a confirmation had been 
granted by the said Court.*' And by section 1 5, such 
probate or letters of administration shall be deemed 
and considered to be granted for and in respect of the 
whole of the personal and moveable estate and effects 
of the deceased in the United Kingdom subject to 
probate and inventory duty. The form of certificate 
prescribed by Schedule F is as follows : — " I, A, J?., 
Commissary Clerk [or, Commissary Clerk Depute] of the 
•county of Edinburgh, hereby certify that this grant of 
probate has [or, these letters of administration have] 
been produced in the Commissary Court of the said 
county, and that a copy thereof has been deposited 
with me." And by Act of Sederunt, of 19th March, 
1859, it is provided that the certificate to be granted 
by the Commissary Clerk shall be dated as well as 
subscribed by him (sect. 7). The copy which requires 
to be deposited with the Commissary Clerk, is a plain 



160 FORM AND EFFECT OF CONFIRMATION. 

copy of the whole document, including not only the 
grant, but the will, where a will is annexed. 
Probate, &a, Probate in England or Ireland corresponds generally 
Snfiraati^^^ testament testamentar, or confirmation of executor 
nominate in Scotland. Probate in common form is, 
like confirmation, granted on an eo; parte application 
and without any formal procedure in Court. Both are 
revocable or reducible on cause shown; but until 
revoked or reduced each is conclusive evidence of the 
executor's title to receive the estate and grant dis- 
charges therefor. In England probate can be revoked 
in the Court that granted it ; but in Scotland reduction 
of a confirmation, or of the wiU upon which it has pro- 
ceeded, is competent only in the Supreme Court. 
Probate in solemn form is a contentious proceeding, 
and its effect is the same as a decree of declarator in 
Scotland, establishing the validity of a wilL A grant 
of probate, however, differs from confirmation in this 
respect, that while the latter has reference only to the 
appointment of executors, the former has reference to 
every part of the testamentary writing or writings in 
respect of which it is granted. In a confirmation it is 
only the nomination of executors that is confirmed, and 
only the deeds containing such nomination upon the 
validity of which any judgment is pronounced. But in 
a Probate it is the whole contents of the will which are 
held to be proved, and the validity of every writing 
included in the probate, whether it relates to the nomina- 
tion of executors or not, is held to be established. Letters 
of administration correspond generally to confirmation 
as executor dative.^ 
Actoflndem- By the Confirmation and Probate Amendment Act, 

T*tieriiued ^^^^ -^P^^' ^^^^' 2^ ^^^^- ^' ^^* ®®^^ ^> ^^ ^ enacted 
under Con- that "All persons and corporations, who in reliance 

firmation and I 

Iggg * ^ Coote's Common Form Practice, 238-9 ; Williams on Execu- 

tors, 559; Jarman on Wills, 1. 26; Erskine, 1. 2. 6; Lord 
Xeaves in Steven v, Myers, 29th May, 1868, 6 M. 885 ; Dowie 
V. Barclay, 18th March, 1871, 9 M. 726. 
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upon any instrument purporting to be a confirmation 
granted imder the ' Confirmation and Probate Act, 
1858/ and all persons and corporations who, in 
reliance upon any such instrument which may be 
sealed under the authority of the said Act with the 
seal of the Principal Court of Probate in England, or 
of the Court of Probate in Dublin, and all persons or 
corporations who, in reliance upon any instrument 
purporting to be a probate or letters of administration 
granted by the Court of Probate in England, or Court 
of Probate in Dublin, and having endorsed or written 
thereon a certificate by the Commissary Clerk of Edin- 
burgh, in the form in the said Confirmation and Probate 
Act prescribed, shall have made or permitted to be 
made, or shall make or permit to be made, any 
payment or transfer hcmdfide upon any such confirma- 
tion, probate, or letters of administration, shall be 
indemnified and protected in so doing, notwithstanding 
any defect or circumstance whatsoever affecting the 
validity of such confirmation, probate, or letters of 
administration." 

Confirmation confers upon an executor full power to Confirmatioii 
uplift, receive, administer, and dispose of the personal p°wer to" 
estate and effects contained in the inventory given up Administep. 
by him, and upon which his confirmation proceeds ; to 
grant discharges thereof, if needful to pursulB therefor, 
and generally every other thing concerning the same to 
do that belongs to the office of executor dative or of 
executor nominate respectively, — subject to the provi- 
sion that he shall render just count and reckoning for 
his intromissions with the said estate when and where 
the same shall be legally required. 

Even before confirmation it has been held that an An Executor 
executor is entitled to sue for the estate of the deceased, confirmationr 
Where an executor dative had been decerned, but was 
unwilling to incur the expense of confirming a doubtful 
debt imtil he had ascertained how much, if any, he 
might be able to recover, it was formerly the practice 
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to obtain from the Commissary a licence to pursue, 
which entitled the executor to establish, if he could, the 
claim against the debtor. Such licences however fell into 
disuse, it having been decided that an extract of the 
decree dative was equivalent thereto. A disposition 
omniv/in banorum, or a nomination of executor by the 
deceased, and even probate or letters of administration 
though not certified in Scotland, are held to have the 
same efifect. But no executor can enforce payment, or 
grant an effectual discharge, until he has obtained con- 
firmation, that being the only conclusive evidence that 
he is the person entitled to administer, that he has satis- 
fied the claim for inventory duty, and that he has found 
caution for his intromissions to the satisfaction of the 
Court in cases where caution is required.^ 

The confirmation must include the debt or other 
estate claimed by the executor. Where the executors' 
title is a certified probate or letters of administration, 
which shows only the gross amount of the estate in 
respect of which it is issued, and a debtor has no means 
of knowing whether or at what value his debt is included 
in this amount, he would probably, under the Confirma- 
tion and Probate Amendment Act, 1859, above quoted, 
be indemnified and protected in making, in good faith, 
any payment within the sum for which the title was 
granted. And any debtor paying on a confirmation in 
the statutory form, — that is, without any inventory 
being embodied or appended, and showing only the 
gross amount confirmed, might also, under the same 
Statute, be safe in so doing. But where the inventory 
is presented to the debtor along with the confirmation, 
and shows that his debt has either been omitted or 
undervalued, and the debtor chooses to pay, he does so 
at his own risk. For the debt to be discharged must 



^ Erskine, 3. 9. 39; Chalmers' Trs. v. Watson, 12th May, 1860, 
22 D. 1060; Bones v. Morrison, 21st Dec. 1866, 5 M. 240; 
Hinton, &c. v. Connellys Trs., 6th July, 1883, 10 R. 1110. 
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not only be included in the confirmation, but it must Effect of 
be confirmed at its full value. Partial confinnations Q^J^^i^yn^ 
were formerly very common. It had been decided 
that the Commissaries could not refuse to issue such 
confirmations if applied for ; and also, that in cases 
where confirmation was necessary to vest the right of 
succession, partial confirmation by a next of kin had 
the effect of vesting the whole succession, so that on 
his death without having fully realised it, his interest 
was transmitted to his representative. Even after 
executors had become bound by Statute to include 
the whole estate in their inventory and pay duty 
thereon, they were not bound to include the whole in 
their confirmation. Before the passing of the Act, Former 
4 Geo. IV. c. 98, 1823, it had become the ahnost uni-.^'^^°?^ 

, , , , regard thereto. 

versal practice to mention in the confirmation aU the 
items of the deceased's estate at their full amount, as 
set forth in the inventory on which duty was paid, but 
to confirm each only to a very small extent — ^generally 
to the extent of from £1 to £10. But such partial 
confirmation did not give the executor right to enforce 
payment of any more than the amount confirmed. In 
order to save expense to the executors, debtors appear 
to have almost invariably paid on such a title ; and 
where the executors were also the parties to whom the 
beneficial interest in the estate exclusively belonged, 
and there was evidence that the stamp duty had been 
paid, they were practically safe in so doing, whether the 
sum discharged was confirmed or not. But debtors had 
always the option of insisting upon a confirmation to 
the full amount of their debt. If they did insist, the > 
executor was obliged to expede an eik to his confirma- 
tion, which he could do at any time on finding addi- 
tional caution and paying the legal dues, if no one 
appeared with a better title to the office (see Chapter 
ix.) But if debtors waived their right, and paid 
more than the sum confirmed, they rendered them- 
selves liable to repeat the payment of the unconfirmed 
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portion of their debt to any one who might apply for 
confirmation of it, and be preferred to the original 
executor. Where a sum of £1000, deposited in bank, 
had been paid to an executor dative qua next of kin, 
on a confirmation of that sum to the extent of £20, it 
was held that the bank was bound to pay £980 to an 
executor nominate who afterwards appeared and claimed 
the money. ^ 
Though Since the passing of the Act 4 Geo. IV. c. 98, in 

Ora&matioiiB ^^^^> partial confirmations, sus formerly understood. 
Abolished, havo been unlawful in every case except that of an 
to^t^ip^effwt ®^6cutor creditor. But the decisions with reference to 
Btm appiic- them would appear to be equally applicable to confir- 
mations in which, from any cause, the estate to be 
recovered is undervalued. Where an executor had 
included in the inventory he had confirmed an item on 
which he stated he could put no value until the claim 
was constituted, it was held that the confirmation was a 
good title to sue, but that it would be necessary to add 
the amount to the inventory before extract.^ Where, 
however, an executor had stated a debt at £38, 18s. 6d. 
in the inventory confirmed, but valued it at £9, he was 
held entitled to sue, and on obtaining decree, to charge 
for the entire sum.* The soundness of this decision 
has been doubted, on the ground that " it enables an 
executor dative to uplift the whole of a debt under- 
valued, without finding caution for the surplus."* But 
the only objection taken to the charge was that 
the inventory upon which the confirmation had pro- 
ceeded was not stamped according to the full amount 

^ Buchanan i?. Eoyal Bank, 30th Nov. 1842, 5 D. 211. The 
earlier cases are fully referred to in the Lord Ordinary's Note. 
See also Taylor v, Forbes & Co., 9th June, 1827, 5 S. 785; 
Keversed H.L., 14th Dec. 1830, 4 W. S. 444; Smith's Trustees 
V. Grant, 27th June, 1862, 24 D. 1142; Erskine, 3. 9. 30, 36, 
37 ; Bell's Lectures, 1120. 

' Williamson v. Eraser, 13th Nov. 1832, 11 S. 7. 

» Brown v. Miller, 16th Dec. 1853, 16 D. 225. 

* Alexander's Practice, 53.. 
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of the debt charged for ; and this objection was over- 
ruled on a report by the Stamp Office that it was the 
practice, where more was recovered than had been 
confirmed, to give up an additional inventory and pay 
any additional stamp duty. No question being raised, 
the sufficiency of the confirmation on other grounds 
does not appear to have been considered. 

There is an important difference in effect between when Title by 
confirmation bv an executor who confirms for his own 5?*^?'^^^ 

• , may be trans- 

behoof, and confirmation by an executor who acts only mitted to the 
as a trustee for others. Confirmation in the former ^.^^^^^^ 
case is held to have the effect of fully vesting the estate Executor 
confirmed in the executor, so that, in the event of his ^" ^ * 
death, not only the portion of the estate which may 
have been uplifted and transferred to his name, but the 
whole estate confirmed, is transmitted to his executors 
in the common course of succession, any other bene- 
ficiaries having only a claim of debt against his repre- 
sentatives for their share. "In every case where a 
testament is confirmed chiefly, though not solely, for 
the executor's own behoof — 6.gr., by the next of kin — 
such confirmation is adjudged to have the effect of an 
assignation or procuratory ad rem aiuim, by which the 
full right of the subjects confirmed, and consequently 
the right of execution, is transmitted to the representa- 
tives of the person confirming." ^ In modern practice Where the 
the principle here laid down has come to be applied to an ^^utor 
all executors dative, who always confirm for their own Dative, 
behoof or in respect of their interest in the succession, 
without regard to the extent of their interest ; so that 
in all cases where estate has been included in a testa- 
ment dative, confirmation ad non executa to any part 
of such estate is held to be incompetent (Wishart, 1 0th 
September, 1868). But a title to such estate may be 
made up by including it in the executor's inventory, 
and in the confirmation in favour of his representatives, 

^ Erskine, 3. 9. 38. 
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who are thereby enabled to complete the administration.^ 
Or an Execu- And the Same principle applies to the case of an executor 
for his ovm ^ nominate who is general disponee or residuary legatee, 
behoof. upon whom the oflSce of executor nominate is conferred, 

not as a trust, but as the means of enabling him to 
realise his own beneficial interest in the estate ^ (Welsh, 
2nd November, 1857). But where the estate is con- 
But not where firmed by an executor nominate for behoof of others, it 
is only T* °' ^ ^®^^ ^^^^ ^^® estate confirmed does not thereby vest 
Trustee for in the oxccutor, but remains in bonis of the defunct, 
until it has been uplifted and transferred to the execu- 
tor's name. Where there are a number of executors 
nominate, the right to execute the confirmation accrues 
to the survivors ; but on the death of the last survivor 
or of a sole executor, while any portion of the estate 
remains unuplifted and untransferred, the confirmation 
lapses, and a new confirmation ad non execvia becomes 
necessary. And as regards estate which has been 
realised, but which may remain undistributed and 
standing in the executor's name, it can neither be 
taken up by an executor ad non executa, nor does it 
transmit to the representatives of the deceased executor, 
but remains in the same position as funds belonging to 
trusts which have lapsed by the death of the trustee.' 
In former times, when an appointment as executor 
nominate conferred not only a right to administer, but 
also a beneficial interest in the succession, a testator 
would be limited in his choice of executors to those 
whom he intended to succeed to his property, and the 
principle above referred to as applicable to executors 
dative, would also, in respect of their interest, apply to 
executors nominate. It is only since the passing of the 
Act 18 Vict. c. 23, sect. 8, 1855, when an executor 

^ McLaren on Wills, ii. 167 ; Mitchell, 23rd June, 1737, M. 
3900; Mein v, M^Coll, Tth June, 1844, 6 D. 1112; Guthrie's 
Sheriff Court Cases, 549 ; Alexander's Practice, 102. 

» Bell's Lect. 1124. 

' Erskine, 3. 9. 38; MXaren, mpra; Bell's Lect. 1125. 
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nominate, as such, ceased to have any personal interest 
in the succession, that the office has become a purely 
fiduciary appointment ; and it is, therefore, only in 
recent years that the essential distinction between the 
two offices of executor dative and executor nominate, 
and the effect of their respective confirmations, has 
come to be recognised. 

By the Act 48 Geo. III. c. 149, sect. 35, probates Effect of Con- 
and letters of administration are declared to be valid T^g^^F^n^ ^ 
and available for recovering, transferring, or assigning in Engiaad. 
any personal estate held by a deceased in trust, not- 
withstanding such estate shall not be included in the 
amount or value on which stamp duty is paid, on certain 
affidavits being made in terms of sects. 36 and 37. 
And by section 50 of 55 Geo. III. c. 184, these 
affidavits may be made in Scotland before any Justice 
of the Peace. By the Act 21 & 22 Vict. c. 56, sect. 12, 
a confirmation sealed in the Probate Court has '' the 
like force and effect in England as if a probate or letters 
of administration, as the case may be, had been granted 
by the said Court of Probate." A confirmation sealed in 
England, therefore, is a valid title to uplift or transfer 
trust funds in that country. Similar provisions apply 
to trust funds in Ireland. These trust funds are usually 
noted at the end of the inventory in the confirmation ; 
but this does not appear to be essential where any 
English items are included in the proper personal 
estate of the deceased, and the confirmation is on that 
ground sealed in the Probate Court. 

Under the Confirmation and Probate Act of 1858, it Provision 
was found that a confirmation could not be sealed in ^^^^ ^^ 
the Probate Court of England unless the inventory con- England or 
tained personal estate belonging beneficially to the 5^'^*°^^^P*^ 
deceased in that country as well as in Scotland. The 
inconvenience and expense of taking out a separate 
title in England, which it was the purpose of the Act 
to prevent, was thus continued in cases where the only 
estate in that country consisted of funds held in trust. 
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Procedure 
under the 
foregoing 
Provision. 



A remedy was provided by section 43 of the Sheriff 
Courts (Scotland) Act, 1876, which enacts that " When 
any conjGjrmation or additional confirmation of personal 
estate situated in Scotland, which shall contain or have 
appended thereto and signed by the Sheriff Clerk, a note 
or statement of funds in England or Ireland, or both, 
held by the deceased in trust, shall be produced in the 
principal Court of Probate in England, or in the Court 
of Probate in Dublin, as the case may be, such confirm- 
ation shall be sealed with the seal of such Court in the 
same manner as is provided by sections twelve and thir- 
teen of the Act passed in the twenty-first and twenty- 
second years of the reign of Her present Majesty, chap, 
fifty-six, as amended by this Act, with respect to sealing 
confirmations which include personal estate situated in 
England or Ireland respectively ; and such confirmation 
shall thereafter have the like force and effect in England 
and Ireland with respect to such funds as if probate or 
letters of administration, as the case may be, had been 
granted by the Court of Probate in which it had been 
sealed ; and such note or statement may be inserted or 
appended as aforesaid by the Sheriff Clerk, provided the 
same shall have been set forth in any inventory which 
has been recorded in the books of the Court of which 
he is clerk." 

This section has been found available in two cases : 
(1) where a note of the trust funds is appended to the 
original inventory when given up and recorded, and 
before confirmation is issued ; and (2) where the trust 
funds are discovered after the inventory is recorded and 
the confirmation issued. In the former case, all that is 
necessary is to append a note of trust fands to the 
inventory, to set forth in the oath that the deceased 
died domiciled in Scotland, and to crave that the note 
of trust funds may be inserted in the confirmation in 
terms of the section referred to — and in the confirma- 
tion itself, after narrating the inventory of estate con- 
firmed, to add the words, *' with note of funds in England 
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(or Ireland) held by the deceased in trust set forth 
therein." In the second case, a special supplementary Surolement- 
inventory requires to be given up, containing the neces- "^ inventory, 
sary statement of trust funds, and craving that it be 
appended to the confirmation, which must be produced 
for the purpose [Appendix, No. 71]. On this inventory 
being recorded, the statement is endorsed on the con- 
firmation, signed and sealed, with the usual note that 
the deceased died domiciled in Scotland. A confirma- 
tion in either of these forms has been held entitled to 
the seal of the Probate Court. 

The eflfect of confirmation as to trust funds in Scot- Eflfeot of Con- 
land is not quite so clear. By section 42 of the Statute Tru8t*Fun^** 
which regulates the transmission of trust funds in in Scotland. 
England, 48 Geo. III. c. 149, it is enacted that it shall 
not be lawful to confirm nor competent to recover any 
debt or e£fects in Scotland unless the same has been 
included in a duly stamped inventory, " except the 
same respectively were vested in the deceased as a 
trustee for any other person or persons, and not bene- 
ficially." Although it may be consistent with this 
provision to confirm trust funds and to recover them 
without including them in a stamped inventory, no 
direct power to do so is conferred by the Statute as in 
the case of trust funds in England, while it is expressly 
declared that the provisions above quoted '' are not in 
other respects to prejudice the law of Scotland regarding 
total or partial confirmation or the rules of succession 
there established.'' The effect appears to be simply to 
exclude trust funds from being under any circumstances 
subject to inventory duty, and not directly, at least, to 
confer any power on the Commissary Court to include 
them in the confirmation, or on the executor to recover 
them. 

It appears to have been at one time the practice in Former 
the Commissary Court of Edinburgh to allow trust ^'^^^. 
funds to be appended to an inventory without including Tnut Funda. 
them in the sum on which duty was paid, but including 
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them in the sum confirmed (Warrender, 15th January, 
1824 ; Scott Moncrieff, 20th September, 1847). In 
the year 1853, however, a case occurred m which the 
competency of this procedure was objected to by the 
Commissary Clerk, and the Commissaries sustained the 
objection " in respect that the fund of which confirma- 
tion was sought did not belong to the deceased bene- 
ficially, but was vested in her merely as trustee of her 
husband ; and that such trusts being merely personal 
and incapable of transmission by her to her heirs or 
executors lapsed by her death'* (Hall, 18th and 26th 
November, 1853). For the next ten years trust funds 
were not allowed to appear in a confirmation in any 
Present form, but in 1 863 the practice was introduced of append- 

rac ice. j^^ ^^^j^ funds, when desired, in a note to the inventory, 
without including them either in the amount on which 
duty was paid or in the amount confirmed ; and this 
practice has continued to the present time. 
Confirmation Though uo express title to intromit with the funds 
Sust Funci noted in this manner is conferred on the executor, the 
appended result is that in many cases, on production of a con- 
accepte/as a firmation in this form, such funds are uplifted by, or 
good Title to transferred to, the executors, in whose favour the 
^ confirmation is granted. The view acted on apparently 

is that confirmation to the proper estate of the deceased, 
constitutes also a sufficient title to uplift funds held bv 
him m trust. This view is in accordance with the law 
of England established by Statute, as above stated ; but 
No Authority there does not appear to be any authority for it in the 
Practice. ^^^ ^^ Scotland, except in so far as general practice 
may be held to legalise such procedure. Its effect is 
to introduce into the management of a trust estate, 
without caution, persons whom neither the truster nor 
the Court has appointed as his executors, and who may 
have no interest except to see, that the trustee whom 
they represent is divested of responsibility. On the 
Apparent Other hand this responsibility may be held to furnish an 
tiwPractke. argument in favour of the contention that, as it has 
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been decided that the executor or trustee in whose 
name funds are invested is to be regarded as personally 
the holder of the fund, in so far as the liabilities of the 
investmei^t are concerned, and that his estate is respon- 
sible for these liabilities after his death so long as they 
stand in his name, his representatives should be entitled 
to realise such funds in order to avoid possible loss to 
the estate which properly devolves upon them. It 
may, perhaps, also be contended that the representa- 
tives of a trustee are entitled to possession of the 
trust estate until they obtain a discharge of his 
intromissions by the beneficiaries or some parties 
representing them. 

The view, however, which is supported by all the View of the 
authorities, is that the office of trustee, including that ^"J^u*^*" 
of executor nominate, lapses by his death, so that when question, 
he dies after realising, but before distributing the estate, 
the title to the funds standing in his name does not 
transmit to his representatives, but remains in suspense, 
until it is adjudged by the party beneficially interested, 
or until it is taken up by a judicial factor or substitute 
trustee appointed by the Court, or, where the deceased 
himself has appointed a substitute trustee, by a 
" declaratory adjudication *' in favour of such trustee.^ 
There can be no doubt of the competency of these Hwdahip of 
methods of completing the administration of trust and ^^^u view in 
executry estates, but their application would involve s^aU Estotes. 
great hardship if insisted on in small estates, where for 
the most part, — as on the death of a liferenter who is 
also sole executor nominate, — there is no complication, 
and all that remains to be done is to uplift the funds, 
and hand them to the beneficiaries. In such cases the 
matter is generally arranged in some way which, in 
any view, will keep the debtor safe ; but it is not satis- 
factory that on a question occurring so frequently, 

^ Erskine, 3. 9. 38 ; M*Laren on Wills, ii 36, 138, 139 ; 
Bell's Lect. 1126; Dove Wilson on Sheriif Court Practice, 548 
note I Alexander's Practice, 64. 
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and of so much importance, the law should remain 

in doubt.^ 

Effect of Pro- Frobatcs and letters of administration granted in 

^t FindB*'' England or Ireland, and certified in the Sheriff Court of 

in Scotland. Edinburgh, are by the Confirmation and Probate Act, 

L858, declared to be of the like force and effect, and to 

have the same operation in Scotland as a confirmation 

granted thera Whatever imcertainty, therefore, exists 

in regard to the effect of a confirmation as a title to 



Remedy 
Suggested. 



^ A convenient and economical method of continuing and com- 
pleting the administration and distribution of testamentary trust 
and executry estates, in the event of a lapse by the death of the 
executor, might perhaps be to extend the jurisdiction of the 
Court granting confirmation over the estate of the deceased, as 
regards title, not only until it had been uplifted by the executor, 
but until it had been distributed to the beneficiaries. This might 
be accomplished by giving the Sheriff power to grant confirmation 
cul non executa to the estate undistributed, as well as unuplif ted, 
and to the same persons as are at present entitled to confirma- 
tion ad non exectUa,* It might at the same time be considered 
whether it is advisable to maintain the distinction between the 
effect of confirmation by an executor dative and that by an 
executor nominate. The former office, since the number of per- 
sons entitled to share in an intestate succession has been so 
largely increased, is now in many cases chiefly a trust for behoof 
of other beneficiaries, who on the failure of the executor by death, 
might fairly claim to be better entitled to take up the adminis- 
tration than his representatives. Should it be also provided, 
therefore, that in no case shall confinnation have the effect of 
transmitting any title to the administration of the funds con- 
firmed, a clear and uniform rule would fall to be applied to the 
management of all executry estates on the death of the executor. 
Even though it should be decided by the Court, or declared by 
Statute, that in Scotland, as well as in England, the representa- 
tives of a deceased trustee or executor are entitled to uplift and 
transfer the funds standing in his name in that character, — 
which would only be an assimilation of the law as regards move- 
ables to that introduced as regards heritage by section 43 of 
37 & 38 Vict. c. 94, — the suggestion now made would, if 
adopted, afford a simple and effective means of calling to account 
and discharging such representatives, and completing the 
administration and final distribution of the estate. 



See Chapter iz. 
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uplift trust funds in Scotland will also attach to probate 
or letters of administration in Scotland. Though declared 
by Statute to be a good title to uplift trust funds in 
England, their effect may be limited in Scotland to 
estate which belonged beneficially to the deceased, just 
as, conversely, a confirmation though it may confer no 
title to intromit with trust funds in Scotland, becomes, 
when sealed in England, a good title to intromit with 
trust funds in that country. 
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CHAPTER IX. 

ADDITIONAL INVENTORIES AND CONFIRMATIONS. 

Additional By the Act 48 Geo. III. c. 149, it is provided in 
inventones. g^ctiQn 33^ that if at any period subsequent to the 

recording of the original inventory ** a discovery shall be 
made of any other effects belonging to the deceased, an 
additional inventory or additional inventories of the 
same shall, within two calendar months after the dis- 
covery thereof, be in like manner," that is, in the same 
manner as an original inventory " exhibited upon oath 
or solemn affirmation, by any person or persons, intro- 
mitting with or assuming the management of such 
effects, which additional inventory or inventories shall 
also be recorded in maimer aforesaid." And by 
section 40 it is enacted "that where any such addi- 
tional inventory shall be exhibited to be recorded as 
aforesaid, the same shall also specify the amount or 
value of the estate and effects of the same person com- 
prised in any former inventory or inventories." Where 
the original invcDtory has been given up on or sub- 
sequent to 1st June, 1881, it is competent to append 
a schedule of debts to an additional inventory, and to 
deduct the amount from the gross value of the estate 
given up, whether any deduction has been made in 
the original inventory or not. As by section 42 of 
48 Geo. III. c. 149, an executor is only entitled to 
recover estate which has been included in an inventory, 
it may be necessary to give up an additional inventory, 
even though no additional duty is payable, and this 
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must of course be done in all cases where further con- 
firmation is required [Appendix, No. 66]. 

By the Act 4 Qeo. lY. c. 98, sect. 3, it is competent Eiks to Con- 
to ei to the original confirmation any estate that may ^'"^***°"- 
afterwards be discovered " provided the whole of such 
estate so discovered shall be added." If confirmation of 
the additional estate is required, and no part of the 
estate has iDeen previously confirmed, the whole must be 
included in the confirmation craved, which will in that 
case, of course, not be an eik but the principal confirma- 
tion, though proceeding on an additional inventory. But 
if confirmation has been already obtained, and the addi- 
tional inventory is given up by the executors already 
confirmed, or by any persons whom they may have com- 
petently assumed to act along with them, the additional 
estate may be confirmed in the form of an eik, which, 
though a separate document, is really an addition to the 
original confirmation. A substitute executor has in some 
instances expede an eik (Murray, 1st Feb. 1866), but a 
confirmation ad omisaa would appear in this case to be 
the more correct form of title [Appendix, 78, 79]. 

In regard to any estate omitted or undervalued in Confirmation 
the original confirmation, it is competent for ^^y^i^^^^ 
person having an interest, to apply for confirmation tiota. 
ad omiaaa vel male appretiata. But any person apply- 
ing for a confirmation of this kind must call the 
principal executor confirmed as a party, and if it 
should appear that he has neither left out of the 
confirmation nor understated any subject contained 
in it, dolose, the subjects omitted, or the difference 
between the estimations in the principal confirmation 
and the true values, will be ordained to be added in the 
form of an eik to his original confirmation.^ Where 
the principal executor, however, is an executor creditor 
he is not entitled, as a general executor would be, to 
prevent another creditor being decerned and confirmed 

» Erskine, 3. 9. 36 and 37. 
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omtssa. 



ad omiaaa ; but he may be conjoined with him in such 
confirmation.^ In any case where an item has been 
omitted from the confirmation or only partially con- 
firmed, and a complete title is required, but cannot be 
obtained in the form of an eik in consequence of the 
death or resignation of the original executors, confirma- 
tion ad omissa vel male appretiata may be expede in 
favour of any substitute trustee or executor nominate 
appointed either by the deceased or by the Court, or 
failing such appointment, by an executor dative decerned 
Inventory od quood hoc [Appendix, No. 51]. The new executor 
must give up an inventory of the omitted or under- 
valued estate [Appendix, No. 66]. The estate may have 
been given up in an inventory of which a creditor has 
expede only a partial confirmation or in an additional 
inventory of which no confirmation has been issued, 
but in so far as it is not confirmed it is estate ad 
omissa vd male appretiata. If already given up and 
the full amount of duty paid it will only be necessary 
for the executor ad omissa to give up on oath an 
unstamped inventory to distinguish and identify the 
estate to which a title is wanted, and without adding 
any interest or proceeds which may have accrued on 
the items given up, subsequent to the date of the oath 
to the former inventory. Confirmations ad omissa are, 
unlike eiks, quite distinct fipom the previous confirma- 
tion, which is not narrated, and only the estate to 
which a title is sought, appears in the inventory con- 
firmed [Appendix, Nos. 80, 81]. 

A factor loco tutoris to the only child and next 
of kin of the defunct confirmed and realised the 
estates so far as then known, and afterwards resigned,, 
and a new factor was appointed, who was decerned 
executor dative ad omissa, in order to obtain a 
confirmation to some new estate which had been 



Examples of 
Confirmation 
ad omissa vel 
male a/ppre- 
tiata. 



^ Lee V, Donald, 17th May, 1816, F.C. ; Smith's Trustees v. 
Grant, 27th June, 1862, 24 D. 1142. 
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discovered (Allen, 28th April, 1859). Where an exe- 
cutor died after obtaining a confirmation in which he 
had undervalued the estate, and a factor was appointed 
on the estate, the factor was decerned as executor 
dative ad male appretiaia (Donaldson, 25 th May, 
1867 ; Scott, 28th July, 1873). Confirmation ad 
omissa was expede by executors dative qua representa- 
tives (being the confirmed executors) of the next of kin 
who had been originally confirmed (Robertson, 13th 
April, 1869). Confirmation ad male appretiata was 
issued in favour of an executor creditor, containing the 
same estate as had been confirmed by another executor 
creditor, but valued at £100 more, the additional value 
only being confirmed, and the executor formerly con- 
firmed consenting (Malcolm, 30th November, 1878). 
After an executor dative qua next of kin had obtained 
confirmation, another next of kin applied to have it 
recalled, and to be conjoined in the office, or alterna- 
tively, to be decerned executor dative ad omissa, 
alleging that the next of kin confirmed had omitted a 
debt due by himself. Recall of the confirmation was 
refused as incompetent, but both the next of kin were 
decerned executors dative ad omissa. The result was 
that, as the two executors could not agree upon the 
estate to be given up in the inventory, confirmation was 
not proceeded with, and a judicial factor was appointed 
by the Supreme Court on the whole estate (Campbell, 
13th October, 1879). It has since been decided that 
it is not necessary for a creditor or next of kin to be 
confirmed executor ad omissa, in order to call upon the 
original executor to account for funds in his possession, 
though not included in his confirmation.^ 

Confirmation ad non executa is necessary where eze- Ck)nfinnatiion 
cutors nominate have died or have ceased to act, with- »»«^«»^"*«* 
out having fully uplifted or transferred to their own 
names as executors the estate contained in their confir- 

^ Smith V. Smith, 24th June, 1880, 7 R 1013. 

N 
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mation. The phrase ad non execwta has no reference 
to the carrying out of the purposes of the deceased's 
will. '' A testament (confirmation) is said to be exe- 
cuted in the proper and legal sense when the executor 
has obtained possession of the moveables belonging to 
the deceased, or received payment of the debts due 
to him, or at least established a right to them in him- 
self, by decree or corroborative securities." ^ When 
that has been done, and the estate is no longer in bonis 
o{ the defunct, no further title can be granted by con- 
firmation. A decemiture ad non executa was recalled 
on the ground that the fund in respect of which it had 
been granted had, although imdervalued in his con- 
firmation, been realised by the original executor 
(Garbett, 4th February and 22nd May, 1863). 
Who may be Confirmation ad non execida may be issued in favour 
mm executa, ^^ ^^Y substitute executors nominate acting imder the 
deceased's settlement ; and, failing them, the residuary 
legatees, next of kin, or any persons interested in the 
succession as legatees or otherwise, may apply to 
be decerned executors dative ad non executa by the 
Sheriff [Appendix, No. 52]. An assumed trustee, 
where all the original executors confirmed were dead, 
was allowed to expede a confirmation ad non executa 
(Paton, 26th October, 1877); but it seems doubtful 
whether any confirmation is necessary to enable an 
assumed trustee to execute the confirmation expede by 
those who have assumed him. Where a settlement, 
after the executors named in it had obtained confirma- 
tion and partly realised the estate, was reduced by the 
Supreme Court in an action at the instance of trustees 
and executors named in a prior settlement, the latter 
applied for and obtained confirmation ad non executa 
TnventoTjad (Patcrson, 12th July, 1880). All such confirmations 
mm executa, proceed upon an inventory of the unuplifted estate, on 
which, as it must already have been included in a fuUy- 

^ Erskine, 3. 9. 38. 
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Stamped inventory, no additional duty is payable 
[Appendix, No. 68, 82, 83]. 

Where executors nominate had given up an inven- Case in which 
tory of the deceased's estate, and expede a partial con- contona^on*^ 
firmation (which was permissible at the time), Qxecxxtoia ad nonexecuta 
ad w)n executa were held to be bound to call the repre- poubtfSf 
sentatives of the original executors to account for such 
portion of the deceased's state as they had intromitted 
with or included in their inventory, but not confirmed.^ 
The competency of the confirmation which had been 
expede in this case is thus referred to in the Lord 
Ordinary's Note : — " The Lord Ordinary might perhaps 
conclude that the appointment of executors ad Tum 
executa in this case was in principle an irregular pro- 
ceeding of the Commissary, and possibly inept, but this 
has not been pleaded." 

Where estate contained in the original inventory has Corrective 
been misdescribed in such manner that it cannot be^^^^^^*^ 
uplifted by the executors, — where, for example, anandEik. 
item has been entered as Scotch instead of English 
estate, — the remedy is to give up a corrective addi- 
tional inventory, in which, after setting forth the 
amount in the original inventory, the erroneous entry 
is deducted, and the item which it was intended to 
represent is entered as new or additional estate. If 
correctly valued in the original inventory this value 
is repeated and no further Stamp Duty is exigible 
[Appendix, No. 67]. An eik is then issued containing 
the corrected entry. 

Where the estate in an eik or other form of addi- Additional 
tional confirmation was situated in England or Ireland, of^EngSflh o-T 
diflBculties frequently occurred in getting such confirma- Irish Estate. 
tions sealed in the Probate Court, and in many cases the 
seal was refused, the executors being compelled to take 
out separate probate or letters of administration. But 
by the Act 39 & 40 Vict. c. 70, sect. 42, it was enacted 

' Nicol & Camy v. Wilson, 10th June, 1866, 18 D. 1000. 
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that " When an additional inventory has been given in 
and recorded and confirmation granted in a Sheriff 
Court in Scotland of estate situated in England or 
Ireland of a person who died domiciled in Scotland, 
and the additional confirmation shall be produced in the 
principal Court of Probate in England, or in the Court 
of Probate in Dublin, as the case may be, and a copy 
thereof deposited with the registrar of the Court, such 
additional confirmation shall be sealed with the seal of 
the Court and returned to the person producing the 
same, and that whether the original confirmation shall 
have been sealed with the seal of the Court or not, and 
although the additional inventory confirmed shall not 
contain any estate of the deceased situated in Scotland, 
and such additional confirmation when so sealed shall 
thereafter have the same force and effect as if probate 
or letters of administration, as the case may be, had 
been granted by the Court of Probate in which it had 
been sealed." 
Corrective Where it is discovered that any estate has been over- 

estimated or improperly included in an inventory, and 
that in consequence thereof too much stamp duty has 
been paid, a corrective inventory, on a stamp correspond- 
ing to the true value of the estate, must be exhibited 
and recorded in order to obtain from the Inland Revenue 
a return of the original inventory as a spoiled stamp, 
but no confirmation is or can be issued thereupon 
[Appendix, No. 69]. 

Where corrections are required by the Stamp Office 
relating not to the estate belonging to the deceased, 
but to the schedule of debts, the inventories containing 
them do not fall to be recorded, but are given up direct 
to the Stamp Office. 



Inventoriee. 
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CHAPTER X. 

RECORDS, EXTRACTS, CALENDARS. 

The earlier records of all the Commissary Courts in Old Records. 
Scotland are now deposited in the General Register 
House, Edinburgh, those of the old inferior Commissary 
Courts, down to the abolition of these Courts in 1823, 
and those of the Commissary Court of Edinburgh down 
to the year 1830, when its jurisdiction was restricted 
to the county of Edinburgh. The original Commissary 
records relating to the confirmation of executors, 
consist of, (1) a register of decrees dative, and (2) a 
register of testaments or confirmations, both testamentary 
and dative. There was no separate register of inven- 
tories and testamentary deeds previous to 1804, these 
documents having been recorded only along with the 
confirmation in which, according to the forms then in 
use, both were engrossed ; but by the Act 44 Geo. III. Register of 
c. 98, passed in that year, it became necessary under ]["J®J*°J^^^® 
Section 23, to record inventories and relative testa- mentary 
mentary deeds, whether confirmation was required or not. ®® ^* 
Accordingly a special register was then instituted in 
which are recorded all inventories and deeds exhibited 
under that Act ; and also all inventories and deeds 
relating to the estates of persons dying previous to 
10th October, 1808, which fell to be exhibited under 
subsequent Acts. A new register of inventories and 
testamentary deeds under the Act 48 Geo. III. c. 98, 
sect. 38, relating to the estates of persons dying after 
10th October, 1808, was begun in that year, and has 
been carried on continuously down to the present time. 
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Though for convenience the inyentories and deeds are 
now kept in a separate series of volumes, they are held 
to constitute one register, it being incompetent to record 
any testamentary writing except as an adjunct to an 
inventory. 
Records of Notwithstanding the amalgamation of the Commissary 

Distil fr^m ^^^^ *^® ^^^^^^ G^^^s ^ 1^^6» *^® records of the 
Sheriff Court Commissariot are still distinct from those of the county 

^' or sheriffdom. Inventories and relative testamentary 

writings are not recorded in the ordinary Sheriff Court 

books, but in the Register of Inventories and Deeds 

instituted as above mentioned, and are described in the 

confirmation as being recorded, not in the Sheriff Court 

books, but in the court books of the Commissariot. ' To 

describe them as recorded in the Sheriff Court books 

would be incorrect and misleading. A deed recorded 

in the Sheriff Court books is registered for preservation, 

and is retained in the custody of the Court, — an extract 

only being given out. Inventories and relative deeds 

are recorded for revenue purposes and as the grounds 

upon which confirmation may be issued, and after they 

have been recorded are delivered up, the former to the 

Stamp Office, and the latter to the ingiver.^ 

^ The present system of recording wills in Scotland is not 
satisfactory. The principal will may be recorded with an 
inventory and confirmed, and thereafter borrowed up and lost 
or destroyed, while the confirmation proceeding on it is still 
extant. Fully one half in number, and a still larger proportion 
in length, of the deeds recorded along with inventories, are 
extracts of wills which have already been recorded in the books 
of Council and Session, or in the books of some Sheriff Court, 
and many of the principal deeds recorded with inventories are 
afterwards recorded elsewhere for preservation. Thus in almost 
all cases the expense has to be incurred of recording a will twice. 
A deed may be recorded in a Sheriff Court for preservation, and 
an extract of the same deed may require to be recorded in the 
same Court as an adjunct to an inventory. A remedy for this 
state of things would be to provide that, where testamentary 
writings have been registered for preservation in any competent 
record in Scotland, and extracts thereof are exhibited along with 
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Extracts from the Records of the Commissariot may be Extracts from 
made and issued, of any decree dative ; of a confinna- 
tion either with or without inventory; of an Inventory 
and relative testamentary writings ; of an Inventory 
alone ; or of testamentary writings alona In extracting 
testamentary writings alone, they are always described 
in the preamble as having been exhibited along with an 
inventory of the personal estate, and the whole of such 
writings must be included in the extract as together 
constituting the deceased's will. Extracts are required 
chiefly for the purpose of instructing in a foreign Court 
an executor's title to administer the deceased's estate. 
For this purpose, an extract of the testamentary writings, 
accompanied by an extract of the confirmation without 
the inventory, or in intestate cases, an extract of the 
confirmation alone, is generally found to be sufficient. 

Full copies of all probates, and letters of administra- Copy Probates 
tion, and letters of administration with the will annexed, AdminStea-^ 
granted in England or Ireland, which have been pro- tion. 
duced in the Sheriff Court of Edinburgh, and certified 
by the Commissary Clerk under section 14 of the Con- 
firmation and Probate Act, 1858, are in terms of the 
Act deposited in the commissary office. And by section 
8 of the Act of Sederunt of 19th March, 1859, it is 
provided that these copies shall be made patent to all 
persons desiring to see the same on payment of the fee 
specified in the table thereunto annexed ; and, when 
required, the Commissary Clerk shall furnish copies 
or excerpts of said documents on payment of the fee 
specified in the said table. 

The wills of soldiers whose domicile was Scotch, and Soldiers* 

__^ Wills. 

an inventory of personal estate, it should not be necessary to 
record such extracts, but that where any such writing is exhibited 
which has not been so registered, it should be registered for 
preservation in the books of the Sheriff Court in which it is 
exhibited. In this way the expense of double recording would 
be saved, and the safety of the principal deed in all cases pro- 
vided for. 
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whose estates have been administered without confinna- 
tion or probate, under the Regimental Debts Act, 1863, 
are, as required by that Statute, deposited with the 
Commissary Clerk of Edinburgh. 
Galendar of The Calendar of confirmations, and of inventories of 
Confermatione ^iijch no confirmation is required, was instituted by 
toriM. the Sheriff Court (Scotland) Act, 1876, 39 & 40 Yict. 

c. 70, which enacts, sect. 45, that "It shall be the 
duty of the Commissary Clerk of Edinburgh, on or 
before the thirty-first day of December, one thousand 
eight hundred and seventy-seven, and on or before the 
thirty-first day of December in every year thereafter, to 
prepare and issue a printed calendar containing a list 
or register, alphabetically arranged, of aU confirmations 
granted, and of all inventories given in, in cases in 
which from any cause confirmation shall not have been 
required, in Scotland, in the year ending on the thirty- 
first day of December immediately preceding, specifying 
in each case the name and designation and the place 
and date of death of the person deceased ; whether he 
died testate or intestate ; the names and designations of 
his executors ; date of confirmation or recording of 
inventory ; the date of the will or deed, if qny ; and 
where and of what date the same was registered ; and 
the value of the estate : Provided as follows : — 

(1.) It shall be the duty of every Sheriff Clerk to 
furnish to the Commissary Clerk of Edinburgh, 
on or before the fifteenth day of February, one 
thousand eight hundred and seventy-seven, such 
a list or register of confirmations granted, and 
inventories given in, within the sheriffdom of 
which he is such clerk (with all the particulars 
above specified) in the year ending on the 
thirty-first day of December immediately pre- 
ceding ; and thereafter quarterly, on or before 
the first days of February, May, August, and 
November in each year, to furnish to the Com- • 
missary Clerk of Edinburgh such a list or 
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register, with such particulars as aforesaid, of 
all confirmations and inventories granted or 
given in, within such sheriffdom in the quarters 
ending on the thirty-first day of December, the 
thirty-first day of March, the thirtieth day of 
June, and the thirtieth day of September 
immediately preceding respectively: 
(2.) A copy of every such calendar issued shall be 
sent by the Commissary Clerk of Edinburgh to 
every Sheriff Clerk in Scotland, who shall keep 
the same in his office open for the inspection of 
the public on payment of such fee as may be 
fixed by Act of Sederunt, which the Court of 
Session are hereby authorised and required to 
pass: 
(3.) A copy of every issue of such calendar shall also 
be sent to the Lord Clerk Begister and to the 
registrars in the Probate Courts of London and 
Dublin : 
(4.) The cost of preparing and printing and issuing 
such calendar, and of furnishing copies thereof 
to the persons to whom they are herein directed 
to be sent shall be defrayed out of moneys to 
be voted by Parliament." 
Calendars containing similar particulars of all probates English and 
and letters of administration issued in England and ^^^^i""^'"" 
Ireland are prepared in these countries, and a copy Probates, &c. 
thereof from the year 1858 when they were commenced, 
is deposited in the office of the Commissary Clerk of 
Edinburgh (Act 20 & 21 Vict. c. 77, sect. 68). 

Searches for any documents which may be recorded Searches. 
or deposited in the commissary office are made when 
required, and any such document, if found, may be 
inspected or copied by the person by whom the search 
is ordered on payment of a fee of from Is. to 5s. in 
each case. 
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CHAPTER XI. 



JUDICIAL PROCEEDINGS. 



Although all confirmations proceed in name of the 
Sheriff, there is in the great majority of cases, no special 
reference to the judge, the proceedings being conducted 
in the office of the Clerk of Court, whose duties corre- 
spond to those of the Registrars in the Probate Courts in 
England and Ireland. 
Judicial The direct intervention of the judge is necessary only 

AppUcationfl. -^ q^^ following applications : — (1.) For appointment of 
executors dative, or for recall of such appointment ; (2.) 
for restriction of caution ; (3.) for special warrant to 
issue confirmation, where a caveat has been entered, and 
objections lodged, or where there is any specialty or 
cause of doubt in respect of which the Clerk of Court 
declines to proceed without the authority of the Court ; 
(4.) for warrant to seal or examine the repositories of a 
deceased ; and (5.) for commissions to take oath. In 
most of these applications there is no defender or 
respondent ; but they are not therefore granted as a 
matter of course. Each is considered on its merits, 
and granted only upon grounds which the judge may 
deem sufficient,— the forms of procedure being as far 
as possible the same as in ordinary actions before the 
Sheriff Court, as these are now regulated by the Act 
39 & 40 Vict. c. 70. 
Form of Peti- The question whether the form of petition for appoint- 
tions in ment of executor prescribed by the Confirmation and 

Commissary •*^ ... 

Causes. Probate Act, 1858, and of other petitions in commissary 

causes, in use previous to the passing of the Act of 1876, 
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was thereby superseded, has not been formally decided. 
By the 6 th section of the last mentioned Statute it is 
provided that "Every action in the ordinary Sheriflf 
Court shall be commenced by a petition in one of the 
forms, as nearly as may be contained in Schedule A " 
annexed to the Act None of the forms in Schedule A 
is specially adapted to applications for the appointment 
of executor, or to any odier application in a commissary 
cause, and in order to adapt these forms to such appli- 
cations, very considerable modification must be made. 
But it has been decided by the Supreme Court, inter- 
preting this section of the Act with reference to other 
applications in the Sheriff Court not specially provided 
for in the schedule that the section applies,^ and that in 
every " civil proceeding competent in the ordinary Sheriff 
Court," the petition must be framed in one of the forms 
prescribed in Schedule A annexed to the Act.^ These 
decisions are undoubtedly in favour of the contention, 
that the forms of petitions in commissary causes, which 
now fall within the jurisdiction of the ordinary Sheriff 
Court, are not excepted from the operation of the Act 

No objection has ever been taken in the Commissariot Practice as 
of Edinburgh to the competency of the old form, and ^^^ °^ 
for some years after the passing of the Act its use was Changing, 
adhered to, not only in Edinburgh, but almost universally 
throughout the other counties in Scotland. But it has 
now become the practice in the counties of Edinburgh, 
Lanark, Dumbarton, and Aberdeen, to accept petitions 
in either form, and in one or two other counties, at least, 
the new form is either exclusively or partially in use. 
Sheriff Dove Wilson, in the recent edition of his work 
on Sheriff Court Practice, gives an opinion decidedly in 
favour of the new form (p. 543), and in the work on 
Sheriff Court Forms, by Sheriff Lees, of Glasgow, also 
recently published, the new form alone is given. The 



^ M*Dermott v. Ramsay, 8th December, 1876, 4 R. 217. 
* Crozier v, MTarlane, 15th June, 1878, 5 R. 936. 
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chief difference between the new form, after being modi- 
fied so as to be applicable to commissary causes, and the 
form in the Statute of 1858, other than the mere order 
of arrangement, is that the former contains a distinct 
plea in law, and if signed by an agent, the agent must 
add his address. Supposing it to be decided, therefore, 
that the old form is still in force, a petition in the new 
form would contain all the particulars required by the 
old, though set forth in a different order, and thus be 
less objectionable than the old form would be, should it 
be decided that the new form is compulsory. On the 
whole, therefore, it would appear that the safest course 
is to follow ** as nearly as may be " the form prescribed 
in the Statute of 1876, — embracing therein all the sub- 
stantial requirements of the Act of 1858, — and this 
view has been adopted in the forms appended to this 
work. It may be added that it is only the form of 
petition for the appointment of executor that is prescribed 
by the Act of 1858. For other commissary applica- 
tions, such as petitions for authority to issue confirma- 
tion, for restriction of caution, &c., no special statutory 
authority can be pleaded as a protection from the 
provisions of the Act of 1876. In regard to the signing 
of petitions in the new form, it has been held that 
signature at the end of the prayer is not necessary ; 
signature at the end of the whole writ is sufi&cient.^ 
intimationand The procedure in petitions for the appointment of 
^thione^for executors has already been explained (Chapter iv.). The 
Appointment intimation and inducise are still regulated by the pro- 
ecu ra. ^— Qj^g thereanent in the Statute of 1858. It has never 
been suggested that these provisions are affected by the 
Act of 1876, — it may indeed be held that at least as 
regards the intimation of petitions, their effect is 
expressly reserved by the 44th section, which provides a 
new form for certifying the intimation and publication 
required by the previous Statute. 

^ Sharp V. MCowan, 4th July, 1879, 6 K. 1208. 
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On the first Court day after the inducise has expired Procedure 
the petition is enrolled by the clerk, and called in Court, court.'^ ^ 
when attendance must be given by the petitioner, or his 
agent, to move for decree. All petitions, and any pro- 
ductions founded on, are examined in the Clerk's office 
previous to the calling, and if these are in proper form, 
and what is craved is in accordance with the practice of 
the Court, decree is granted at once. Should there be 
anything special in the application, it is brought under 
the notice of the judge, who, before deciding on the 
merits, may require such explanations, alterations, or 
amendments, as he may ponsider necessary. 

Where appearance has been entered by any one who Where there 
intends to compete for the office, or to apply to be con- or^^^han" 
joined in it, nothing is done until both applications can One Appiica- 
be considered together, the first petitioner in the mean- office^of* ^ 
time entering appearance in the second application, if Executor, 
he intends to oppose it. If the question raised is simply 
one of law, the Sheriff may at once conjoin the petitions, 
hear the parties, and decide the case ; or he may appoint 
the question to be debated at some future time, and 
thereafter pronounce judgment. Where matters of fact 
are in dispute, the practice has been to order a record to 
be made up in one of the petitions, in the same manner as 
in ordinary Sheriff Court actions, except that the term 
answers" is used instead of "defences/' and the term 
respondent " instead of " defender," — the other peti- 
tion being sisted until the question in dispute has been 
decided. 

Where an executor has already been decerned, but Petitions for 
not confirmed, and the petitioner desires to recall this Decemiture 
decerniture, and to be conjoined or substituted, special as Executor 
intimation must be made to such executor, who, if he * ^^®* 
wishes to oppose the application, must enter appearance 
at the calling, when the case will be decided, or further 
procedure ordered, as in a first application for appoint- 
ment. It has been decided that an application of this 
kind is competent, even after the original decerniture 
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has been extracted, but before confirmation, without the 
necessity of a reduction^ [Appendix, No. 53]. 
Petitions for When a petition for restriction of caution is lodged, 
o^ti*n^°'^°* an order is at once obtained on the petitioner to 
intimate the same by advertisements in the newspapers, 
with a notification that objections must be lodged 
within ten days from the date of the advertisements. 
When this period has expired, if no objections have 
been lodged, the petition with a copy of the advertise- 
ments, which must be lodged by the party with an 
inventory thereof and of any other productions in the 
cause, is at once transmitted to the Sheriff, who either 
grants the petition as craved, or appoints the solicitor 
to be heard, and thereafter decides as seems just and 
reasonable. Where objections have been lodged they 
are allowed to be seen by the petitioner, and unless the 
matter is arranged by the parties themselves and the 
objections withdrawn, they are transmitted along with 
the petition to the Sheriff, who either at once or after 
hearing parties, fixes the amount of caution and 
decerns (Chapter vii.) [Appendix, Nos. 55, 62]. 
Caveata. Any person may lodge a caveat against an applica- 

tion of any kind being granted without notice to such 
person. A caveat does not of itself bar any proceed- 
ing. When the appUcation is made against which 
the caveat is directed, intimation is given to the party 
by whom the caveat has been lodged, who must 
immediately, where the caveat is directed against the 
issue of confirmation, give in a note of his objections 
to the application being granted. Intimation is then 
made to the applicant that in respect of objections 
having been lodged no further > proceedings can take 
place without the authority of the Sheriff. Unless the 
objector can be satisfied and the objections withdrawn, 
a petition must be presented answering the objections 
and praying for authority to the clerk to issue con- 

^ Webster v. Shiress, 25th October, 1878, 6 R. 108. 
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firmation ; and the Sheriff may at once appoint parties 
to be heard and thereafter decide the cause, or he may 
order intimation to the objector as respondent, and 
ordain him to answer the petition, and the case will 
then proceed as an ordinary Sheriff Court action. 
Where the caveat is directed against any judicial 
procedure, such as the appointment of an executor, 
dative, the party on receiving intimation must enter 
appearance, and state his objection in Court, and the 
judge will either decide or order a record to be made 
up as in a competition. The failure of any opposition 
to an application either on the merits or on the ground 
that the objector has no title to insist on his objection, 
will not prevent the Sheriff ex proprio motu refusing 
the application, should he consider there is any sufficient 
ground for doing so [Appendix, Nos. 60, 61, 9]. 

Although no caveat or objections have been lodged, Petitions 
a petition for special warrant may still be necessarj^ wramtto 
where there is any irregularity in the execution of the issue Confir- 
deed containing an appointment of executors founded ^^^^^' 
on, or in the terms of the nomination; where the 
declinature or acceptance of any executor has not been 
ascertained, and it is necessary to proceed with the 
confirmation ; or where there is any substantial infor- 
mality in the inventory or oath. In these cases, of 
course, there is no respondent, unless it should appear 
to the Sheriff that intimation ought to be made to 
some person interested, such as the next of kin when 
the validity of the deed is in question (Russell, 30th 
Nov. 1871). When such intimation is made and appear- 
ance entered, the procedure is the same as where a 
caveat has been lodged. But where no intimation is 
made, or if made, where no appearance is enterod, the 
Sheriff either grants the prayer of the petition at once, or 
where it seems necessary, may order a proof before answer, 
or appoints the party to be heard, and then decides 
[Appendix, Nos. 1-10].^ 

Petitions are submitted in the first instance to Appeals. 
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PetitionB for 
Warrant to 
Examine 
and Seal 
Repoflitoriet 
And Secure 
Effects. 



Intimation 
'Of Petition. 



Execution of 
Warrant. 



Procedure 
when Will 
iound. 



the Sheriff Substitute, whose judgment can always be 
appealed against The procedure in such appeals is 
in every particular the same as in ordinary Sheriff 
Court causes, with this exception, that when a cause 
relating to confirmation has been appealed to the 
Supreme Court and the appeal sustained, the Court 
does not itself pronounce judgment but remits to the 
Sheriff to do so in accordance with its directions. 

Applications for warrant to examine and seal a 
deceased's repositories, to inspect his papers, and secure 
his effects, imtil it should appear who had right to take 
charge of his affairs, were, though not very frequent^ 
competent in the Commissary Court, and may still of 
course be entertained by the Sheriff Such applica- 
tions may be presented by any party interested in the 
deceased's succession, such as a next of kin or creditor, 
or by any one who, though having access to, and, it may 
be, possession of, the repositories of the deceased, desires 
to be relieved of the responsibility of intermeddling 
with the deceased's papers or valuables while the amount 
or disposition of his property is imknown. The whole 
circumstances imder which the interference of the Court 
is considered necessary must be fiilly set forth in the 
petition ; and, before granting it, such intimation may 
be ordered as the judge may consider expedient. Where 
a petition for the appointment of executor to the deceased 
had been presented, service was ordered on the party 
who had presented it (Thick, 1 5th October, 1 867). The 
warrant, if granted, is in favour of the Clerk of Court 
and his assistants, and is executed by them, though 
its execution may be carried out in presence of parties 
interested. Any will or testamentary writing, as well 
as any money, documents of debt, or articles of value, 
are taken possession of and removed for safe custody to 
the office of the Commissary Clerk, the repositories are 
sealed and the premises secured, and a report of the 
proceedings is made to the Sheriff and lodged in process. 
Should any will have been discovered containing a 
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nomination of executors, such executors may obtain 
delivery of it and any property in the custody of the 
Commissary Clerk, on an order from the Court to that 
effect, which may be applied for by a minute in the 
process. Where a will was found naming four, executors, 
three of them, being a majority, were held entitled to 
delivery of the deed, though the fourth executor, who 
had been with the deceased when he died abroad, had 
written to request that nothing should be done until 
his return (Littlejohn, April, 1861). Where a holo- 
graph writing naming a residuary legatee, but not 
appointing an executor, was found, and the next of kin 
were afterwards decerned, a warrant was granted to the 
Clerk of Court to record the writing in the Books of 
Council and Session, and to deliver an extract to the Procedure 
executors (Macdonald, 6th June, 1866). If no appoint- J^^^^"" "^^ 
ment of executors is discovered, the whole effects remain 
in the custody of the Clerk of Court until an executor 
dative has been appointed, who, on his decerniture, 
obtains access to them to enable the inventory to be 
prepared ; and after confirmation has been obtamed, 
they are delivered up to him. Property in the custody 
of the Clerk was delivered to the curator bonis of a 
general legatee who had been decerned but not con- 
firmed (Shand, 9th June, 1870). And in a case where 
the effects were of very trifling value, authority was 
granted to deliver them to the agent of the next of kin 
even before decerniture (Macpherson, 30th June, 1880). 
After an executor had been confirmed, it was held Warrant 
incompetent for the Commissary to grant warrant to a?ter^ecutor 
inventory and preserve effects alleged to have belonged Confirmed. 
to the deceased and claimed by his executor, ^ut whose 
right thereto was denied by the parties who were in 
possession of the effects.^ But it has been held com- 
petent to grant warrant at the instance of an executor 
decerned but not confirmed to examine repositories and 

^ MiUigan V. MiUigan, 17th Jan. 1827, 5 S. 206. 

O 
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make up an inventory of effects, access to which had 
been revised by the person in whose custody they had 
been left by the deceased (Mather, 6th November, 1864), 
and for this purpose to break open lockfast places, 
alleged to contain property of the deceased (Balgamie, 
4th March, 1866). 
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CHAPTER XIL 



INVENTORY DUTY. 



By the Act 44 Geo. III. c. 98, 1804, stamp duty was Act of 1804. 
for the first time imposed upon the personal estate of 
deceased persons in Scotland. It was provided by 
section 23 that, from and after the 10 th day of Octo- 
ber, 1804, all persons who should intromit with the 
moveable estate of a deceased person should be bound 
to exhibit in the proper Commissary Court a full and 
complete inventory of such estate ; but in the schedule 
appended to the Act the stamp duty was made payable, 
not on the inventory, but on the confirmation. As 
there was no obligation upon executors to confirm the 
whole or any part of the estate contained in the inven- 
tory. if they had or could obtain possession of it other- 
wise, the Act failed in securing payment of the duty on 
the whole of the estate upon which it was intended to 
be levied. Accordingly, by the Act 48 Geo. III. aActofisos. 
149, 1808, the duties imposed by the previous Act 
were repealed, and stamp duty was imposed in the 
case of all persons dying after 10th October, 1808, not 
on the cos^rmation, but on the inventory, which all 
intromitters with the deceased's estate were required 
under penalties to exhibit and record in the Commissary 
Court, whether they wanted confirmation or not No 
alteration was made on the rate of duty imposed in 
1804, and the stamp was continued on the confirmation 
in the case of persons who had died after the 10th 
October, 1804, and before or on the 10th October, 
1808. Though the rate has been altered from time to 
time, these dates still regulate the incidence of the 
duty. No duty is payable on the estates of persons 
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who died previous to 11th October, 1804. An inven- 
tory of the estate of a person who died in 1796 was 
held to be exempt from duty either on the inventory or 
confirmation (Armstrong, 25th September, 1876) ; and 
in the event of confirmation being required in any case 
where the deceased died after 10th October, 1804, and 
before 11th October, 1808, the stamp would still be on 
the confirmation, and not on the inventory. 

Act of 1815. By the Act 55 Geo. Ill c. 184, the scale of duties 
as regards all inventories exhibited and recorded fr'om 
and after the 31st August, 1815, was materially 
altered, and the amount increased. A distinction was 
also introduced between testate- and intestate estates, 
the latter being subjected to a duty one half greater 
than the former. This distinction is believed to have 
been based on the assumption that, in testate succes- 
sion, the estate would not always go to the nearest of 
kin, as it must do in intestacy, and that compensation 
would be obtained for the lower rate of inventory duty 
in the higher rate of legacy and succession duty. What- 
ever may have been the ground of the distinction, the 
scale of duties in which it was given effect to remained 
in force, with little alteration, down to the year 1880. 

Act of 1869. The Act 22 & 23 Vict c. 36, 1859, carried the gradua- 
tion of the scale beyond estates of the value of one 
million, at which it had formerly ceased ; and the Act 

Act of 1864. 27 & 28 Vict c. 56, 1864, section 5, provided that no 
stamp duty should be chargeable on the inventory of any 
person dying after 25th July, 1864, where the whole 
estate and efiects did not exceed £100, — the "whole 
estate and effects " in this Statute being held to mean 
the estate and effects of which confirmation might 
competently be issued. 

Act of 1880. By the Customs and Inland Revenue Act, 1880, 
43 Vict. c. 14, the scale then in force was entirely 
superseded, and a new scale imposed applicable to all 
inventories recorded on and after the 1st April, 1880. 
According to this scale, the distinction between the 
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duties on testate and intestate succession was abolished, 
and one uniform rate levied in both cases. This scale, 
however, remained in force only until the 1st Jime, 
1881, when, by the Customs and Inland Revenue Act 
of that year, the whole matter of the inventory duty 
was rearranged upon a new footing. 

The leading provisions of this important Statute, Act of I88I. 
44 Vict. c. 12, as aflfecting inventory duty, are as 
follows:— 

(1.) It is no longer necessary in all cases to Daty Payable 
pay the duty on the gross value of the assets of the '''' ^®"^*^'**- 
deceased, and thereafter to apply for return of duty in 
respect of debts. The duty may be paid at the first 
only on the nett value of the estate. This provision 
has already been considered in connection with the 
contents of the inventory (page 130). 

(2.) A fixed rate of 30s. maybe paid on personal j^^^ jj^^ ^^ 
estates over £100 and not above £300 in gross value, sos. in certain 
to cover all charges of inventory, legacy, and succession ^^^ 
duty thereon. This provision also has been considered 
in dealing with applications for confirmation under the 
Small Estates Acts (Chapter vi.) But subsection 2 of 
section 34 is held to confer a distinct privilege from 
that conferred by subsection 1, and to be applicable to 
any inventory where the gross value of the estate, 
wheresoever situated, does not exceed £300, whether 
confirmation is applied for under subsection 1 or not. 

(3.) Except in cases falling under the 30s. rate, the i^ all other 
duty is made payable by a fixed percentage on the <»«e8 Duty a 
value of the estate, which in certain cases covers also ° *^' 
legacy and succession duty. 

By Section 27 it is provided that "The duties lute of Duty 
imposed by the Customs and Inland Revenue Act, J°^p*^®^ "^ 

•' , /. .11 11 <• T • • "®^ o' former 

1880, upon probates of wills and letters of admmistra- Duties, 
tion in England and Ireland shall not be payable upon 
probates or letters of administration granted on and 
after the first day of June one thousand eight hundred 
and eighty-one ; and on and after that day, in substitu- 



198 



INVENTORY DUTY. 



Estates above 
£100, and not 
above £500. 



Estates above 
£500, and not 
above £1000. 



tion for such duties, and in lieu of the duties imposed 
by the said Act upon inventories in Scotland, there 
shall, save as is hereinafter expressly provided, be 
charged and paid on the affidavit to be required and 
received from the person applying for the probate or 
letters of administration in England or Ireland, or 
on the inventory to be exhibited and recorded in Scot- 
land, the stamp duties hereinafter specified — that is to 
say, 

Where the estate and effects for 
or in respect of -which the 
probate or letters of adminis- 
tration is or are to be granted, 
or whereof the inventory is to 
be exhibited and recorded, ex- 
clusive of what the deceased 
shall have been possessed of 
or entitled to as trustee, and 
not beneficially, shall be above 
the value of £100, and not Duty. 

above the value of £500, . At the rate of one 

pound for every 
full sum of £50, 
and for any frac- 
tional part of £50 
over any multiple 
of £50 : 
Where such estate and effects 
shall be above the value of 
£500, and not above the 
value of £1000, . . .At the rate of one 

pound five shil- 
lings for every 
full sum of £50, 
and for any frac- 
tional part of £50 
over any multiple, 
of £50 : 
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Where such estate and effects Estates above 

shall be above the value of i:iooo. 

£1000, . . . . At the rate of three 

pounds for every 
full sum of £100, 
and for any frac- 
tional part of 
£100 over any 
multiple of £100: 
" Provided that an additional inventory, to be exhi- provision as 
bited or recorded in Scotland, of any effects of a *® -^^^^i*^®^*^ 
deceased person, where a former inventory of the estate 
and effects of the same person has been exhibited and 
recorded prior to the first day of June one thousand 
eight hundred and eighty-one, shall be chargeable with 
the amount of stamp duty with which it would have 
been chargeable if this Act had not been passed." 

And by Section 41 it is provided that "In respect inventory 
of any legacy, residue, or share of residue payable out ?"*y coven 

I... « ^v» T 1 Legacy and 

of, or consistmg of any estate or enects accordmg to the Succession 
value whereof duty shall have been paid on the affidavit ^y,^ 

*' . * . . certain cases. 

or inventory or account, in conformity with this Act, 
the duty at the rate of one pound per centum imposed 
by the Act of the fifty-fifth year of King George the 
Third, chapter one hundred and eighty-four, shall not 
be payable. 

'* And in respect of any succession to property accord- 
ing to the value whereof duty shall have been paid on 
the affidavit or inventory or account in conformity with 
this Act, the duty at the rate of one poimd per centum 
imposed by the Succession Duty Act, 1853 (16 & 17 
Vict c. 51), shall not be payable." 

Instead of a graduated scale of duties, proceeding by Percentage 
wide intervals of value, there is thus substituted a fixed ?^ ^"^Jes 
rate of 2 per cent, on all estates above £100 and not 
above £500; 2^ per cent above £500 and not above 
£1000 ; and 3 per cent on all estates above £1000 in 
value, there being no duty chargeable on estates under 
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Table of 
Duty now 
Payable on 
Original 
Inventoriefl. 



£100, and tlie rate being levied on estates not above 
£1000 on even fifties, and above £1000 on even hun- 
dreds, any fraction of these sums being reckoned as a 
complete fifty or hundred respectively. 

The following Table shows the amount of the stamp 
which falls to be impressed on inventories according 
to the value of the estate upon which duty is pay- 
able : — 

Where the nett value of the estate, or the gross value, if debts 
are not deducted is — 

Under £100 nil. 

Above 100 and not above £150 £3 



150 
200 
250 
300 
350 
400 
450 
500 
550 
600 
650 
700 
750 
800 
850 
900 
950 
1000 



200. 
250. 
300. 
350. 
400, 
450, 
500. 



4 
5 
6 
7 
8 
9 
10 



550 13, 15s. 

600 15 

650 16, 58. 

700 17, 10s. 

750 18, 15s. 

800 20 

850 21, 5s. 

900 22, 10s. 

950 23, 15s. 

1000 25 

1100 33 



And so on at the rate of 3 per cent, on the lowest number of 
complete hundreds which the value of the estate does not 
exceed. 

I>«ty P»y»hie These duties are imposed in lieu of those formerly 
Inventories, payable on all inventories recorded on and after 1st 
Jime, 1881, except on additional inventories where the 
original inventory has been recorded before that date. 
In such cases the duty on the additional inventory 
continues to be regulated by the Statutes in force 
previous to the passing of the Act. The duties 
imposed by the Act 48 Geo. III. c. 149 (1808), were 
entirely superseded by those imposed by the Act 
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55 Geo. III. c. 184 (1815), but the latter Act was 
amended by 56 Geo. III. c. 107 (1816), to the effect 
that additional inventories should be exempt from its 
operation where the original inventory had been given 
up prior to 1st September, 1815, and that such addi- 
tional inventories should still be subject to the duties 
imposed by the Act 48 Geo. III. c. 149 (1808). And 
the Act 43 Vict c. 14 (1880), sect. 9, provided that 
where a former stamped inventory had been recorded 
prior to 1st April, 1880, any additional inventory 
should be chargeable with the same duty as if that 
Act had not been passed. The result therefore is that 
where the original inventory has been given up at any 
time down to 31st August, 1815, the amount of duty 
is regulated by the Act 48 Geo. III. c. 149 [Appendix, 
No. 86] ; between 31st August, 1815, and 1st April, 
1880, by the Act 55 Geo. III. c. 184 [Appendix, 
No. 87] ; and on or after 1st April, 1880, and before 
1st June, 1881, by the Act 43 Vict. c. 14 [Appendix, 
No. 88]. When the original inventory has been given 
up on or after 1st June, 1881, the duty on any 
additional inventory will be regulated by the Act of 
that year. 

Under the Act 48 Geo. III. c. 149, sect. 40, every Additional 
additional inventory had to be stamped with thcc^^eaWe 
amount of duty payable in respect of the whole estate, on Additional 

J i»A» t j» . i»j.i ••!• Inventories. 

and application made for return of the original inven- 
tory with the duty impressed thereon as a spoiled 
stamp. But by the Act 53 Geo. III. c. 108, sect. 19, 
an additional inventory was exempted from aU stamp 
duty where the amount of the estate given up did not 
involve the payment of any higher duty than had been 
paid on the original inventory, and this exemption was 
repeated in 55 Geo. III. c. 184. And by the Act 
16 & 17 Vict. c. 59, 1853, it was enacted that every 
additional inventory should be chargeable only with such 
an amount of stamp duty, as, together with the stamp 
duty paid on any former inventory, should make up 
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Extent of 
Relief from 
Legacy and 
Sncoession 
Dnty under 
Act of 1881. 



Inventories 
Exempt 
from I>aty. 



the full amount of duty exigible on the whole estate 
given up. 

The legacy and succession duties covered by the 
inventoiy duty under section 41 of the Act of 1881 
are those chargeable on descendants and ascendants in 
the direct line, and the relief is only in respect of 
estate on which the inventory duty has been paid 
under the Act. Estate contained in additional inven- 
tories on which the previous rates have been paid, 
and any foreign personal estate which is not liable to 
inventory duty, and heritable property forming part of 
a succession will still be subject to the one per cent, 
duty. 

By the Act 55 Geo. III. c. 184, schedule, part iii., 
the inventory of the effects of any common seaman, 
marine, or soldier who shall be slain or die in the 
service of Her Majesty is exempted from duty. This 
exemption is still in force but it applies only to inven- 
tory duty and not to legacy duty, so that in the event 
of the estate exceeding £100 it would still be liable in 
the latter duty, and as the rate varies from 1 to 10 
per cent it may sometimes, where the whole estate is 
over £100 and under £300, be more advantageous for 
the executor to ignore the exemption and pay the 
30s. duty, by which the liability for legacy duty 
would be obviated. The term " common seaman " does 
not include a warrant officer, as, for instance, a master- 
gunner, and the term " common soldier " is considered 
to apply to the ordinary rank and file, and therefore to 
include a corporal, but not a sergeant. Additional 
inventories, as already stated, are exempted from duty 
where the new estate given up, if it had been included 
in any former inventory, would not have involved the 
payment of any higher duty. Inventories ad non 
eocecuta, in respect the estate contained in them must 
always have been given up in some previous inventory, 
require no stamp. An inventory ad omissa or rnale 
appretiata will also be exempted from duty if its con- 
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tents have been either included in tome previous inven- 
tory on which duty has been paid, or if the value of 
any estate given up for the first time, when added to 
that on which duty has been already paid, does not 
involve the payment of higher duty. 

The final adjustment of the value of the estate on Final Adjust- 
which inventory duty is payable rests with the officers ™*^* °^ ^'^^y- 
of Inland Bevenue, to whom all inventories recorded are 
transmitted. By section 37 of the Act of 1881, it is pro- 
vided that the Commissioners of Inland Bevenue, at any 
time, and from time to time within three years after the 
recording of an inventory, as they may think necessary, 
may require the person acting in the administration of 
the estate and effects of any deceased person to furnish 
such explanations, and to produce such documentary or 
other evidence respecting the contents of the inventory, 
as the case may seem to require. Where adjustment is 
necessary, the procedure will depend on the nature of 
the adjustment required. If too little duty has been where Assets 
paid, in consequence of any imder- valuation or omission ^mitted or 
of the assets, or estate due to the deceased, an addi- 
tional inventory, impressed with any additional stamp 
duty that may be exigible, must be exhibited and 
recorded in the Court books of the Commissariot where 
the original inventory was given up. If too much duty Where Assets 
has been paid, in consequence of over-estimating or ^®J^^^®^ *^'' 
erroneously including any estate among such assets, a included, 
corrective inventory, bringing out the true value of the 
estate, and impressed with the proper stamp, will also 
require to be exhibited and recorded in said Court 
books. But where the adjustment does not affect the where Ad- 
assets or estate belonging or due to the deceased, ofi^stment 
which alone cognisance is taken in the confirmation — Debts due by 
where it arises from no deduction of debts having been i^eceased. 
made when the inventory was given up, or from the 
deductions then made having been either too small or 
too large — these being purely matters of revenue, it is 
not necessary that any record of the transaction should 
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be entered in the books of the Court ; and any correc- 
tive accounts or inventories of this kind are handed by 
the parties direct to the officers of Inland Revenue with- 
out being recorded. 
When value of No additional duty appears to be payable in respect 

Eitatefixedas r • • xv f r -i. u f ♦ 

regMdfl Duty. ^^ ^^7 increase m the value of an item subsequent to 
its being given up in an inventory and the duty paid, if 
given up at what was a fair valuation at the time. 
And where a merely nominal value is attached to an 
entry in an inventory, duty will be payable on the true 
value when that is ascertained ; but this value may fall 
to be determined, not by the amount ultimately realised, 
but by a fair estimate of what would have been the 
value of the expectancy at the time the inventory was 
given up.^ On the other hand, no return of duty can 
be claimed in respect of the depreciation of stock in a 
public company which has been valued in the inventory 
at the market price of the day, even though it should 
ultimately prove to be worthless ; but calls in respect of 
such stock, made by liquidators after the holder's death, 
may be held to be debts due by the deceased in respect 
of which repayment of duty falls to be made.^ 

The return of inventory duty is regulated by the Act 
5 & 6 Vict. c. 79, sect. 23. The debts in respect of 
which duty falls to be returned are the same as those 
which may properly be included in the schedule of debts 
appended to an inventory (page 131) ; but there is no 
provision in the Statute for returning duty in respect of 
funeral expenses, so that no deduction under that head 
can be made at all unless it is made in an inventory. 
Before any return of duty can be authorised, the debts 
must be instructed, not only by the oath of the execu- 
tor as in making deductions when the inventory is 
being given up, but by " proper vouchers." Where 
money excluding executors has been included in the 
inventory along with the personal estate, and a return 

* Lord Advocate v. Pringle, 12th June, 1878, 5 R 912. 

= Galletly's Trs. v. Lord Advocate, 12th Nov. 1880, 8 R. 74. 
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of duty from the personal estate allowed in respect of 
debts, the sum on which duty is held to be payable is 
the balance of the whole estate given up in the inven- 
tory.^ Printed regulations to be observed in obtain- 
ing a return of inventory duty are issued by the Legacy 
Duty Department at Edinburgh. 

By section 40 of the Act of 1881, the penalty peDaities 
incurred by any person who ought to exhibit an inven- f°' N«giect 
tory, for neglecting to do so within the period prescribed inventories, 
by law for the purpose, is a payment of double duty. 
By section 38 of 48 Geo. III. c. 149, an inventory 
should be exhibited and recorded by any person who 
intromits with, or enters upon, the possession and 
management of the deceased's personal estate or effects 
" on or before disposing of or distributing any part of 
such estate and effects, or uplifting any debt due to the 
deceased, and, at all events, within six calendar months 
next after having assumed such possession or management 
in whole or in part." And an additional inventory must 
be exhibited " within two calendar months after dis- 
covery " of the additional effects by any person intro- 
mitting with or assuming the management of such 
effects. The provision in the Act of 1860, that duty 
should be payable on the estate according to its value 
at the date of the oath, including the proceeds which 
had accrued thereon, made it the interest of the execu- 
tor to avoid delay in giving up the inventory ; and the 
imposition of the duty as a percentage, under the Act 
of 1881, by which a very small accumulation of interest 
may involve the payment of more duty, is fitted to 
operate strongly in the same direction. 

^ Hagart's Exors. v. Lord Advocate, 24th Dec. 1870, 9 M. 358, 
H.L., 2nd May, 1872, 10 M. 62. 
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Court Fees. JBy Act of Sederunt of 19th March, 1859, it is pro- 
vided " That from and after the 1st day of April next, 
the Clerks of all Commissary Courts shall be entitled to 
charge the fees specified in the Table hereto annexed, 
until the same shall be altered in terms of law, and no 
other or higher fees shall be charged by them,'* sect. 
10 ; and ''That the said Clerks and their successors in 
office, shall enter in a book to be kept by them for the 
purpose, an accurate account of the whole fees and 
emoluments received by them from the commencement 
of this Act, and shall, on the 1st of April in each year, 
or within ten days thereafter, transmit to the Queen's 
Remembrancer in Exchequer an abstract of the fees 
and emoluments received by them for the year immedi- 
ately preceding, in order that the amount of such fees 
and emoluments may be known," sect 11. 

TABLE OF FEES FOR CLERKS OF COMMISSARY COURTS. 

I. — In Applications for Appointments of Executors £ 8. d. 
Dative, and other Progbdurb, under the Act 21 
& 22 Vict. c. 56 :— 

1. For receiving, examining, and marking each petition 
for the appointment oi an executor dative, affixing 
copies thereof, framing and transmitting, free of 
charge, the abstract thereof to the Keeper of the 
Record of Edictal Citations, receiving and examin- 
ing abstract published by said Keeper, writing the 
certificate ot intimation on the principal petition, 
including fee on the decree dative,^ . . . 10 



^ This does not include the charge for recording the decree dative or the 
macer's fee. 
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2. And, in addition, when a second petition is presented, 

besides the above fees on such second petition, if the 
Clerk shall be directed to intimate the same, for 
such intimation, 

II. — Inventordbs, Confirmations, and other Official 
Business : — 

3. For receiving and examining inventories, with rela- 

tive oath, and for receiving and examining testa- 
mentary writings containing appointment of 
executors and relative inventory and oath — 
When the amount of the inventory is under £100 

£100 and under 200 



200 

300 

500. 

700 

1,000 

3,000 

5,000 

10,000 

20,000 

40,000 and upwards, . 
4. For expeding confirmations — 

(a.) Testaments dative, for all the duties (besides 
the charge for writings, see article 7), 
Eiks thereto at same rate. 
(6.) Testaments Testamentar — 
When the amount of the inventory is under £50 

£50 and under 100 



if 

n 
» 

99 



)) 



300 

500 

700 

1,000 

3,000 

5,000 

10,000 

20,000 

40,000 






fl 
99 



200 

300 

500 

1,000 

2,000 

3,000 

4,000 

5,000 

10,000 

20,000 

40,000 



100 

200 

300 

500 

1,000 

2,000 

3,000 

4,000 

5,000 

10,000 

20,000 

40,000 and upwards, . 
Eiks to testaments testamentar at same rates. 
5. For making out and receiving bonds of caution — 
When the caution is under £200, 
£200 and under £500, 
£500 and upwards, . . . . 
€. For restriction of caution, including the deliverance, 

and receiving and marking productions, 
7. For writing, viz. :— 

For recording testaments, inventories, and all other 
matters required to be recorded ; for extracts 
and copies from records, extracts of inventories 



£ 8. d. 



2 6 



2 6 

3 6 

5 

7 

8 

10 

12 6 

15 

1 

1 10 

2 

3 














3 




6 



1 

2 

4 

5 

7 

10 

12 6 

15 
10 
15 

1 10 

2 

4 

5 



5 

7 6 

10 

2 6 
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or testaments, including certificate on certified 
copies, and generally for all writings, per sheet 
of writing or printing, 

Note. — Every sheet to contain 250 words ; one sheet to 
be charged when the whole writing does not 
exceed 250 words, and if there be any remain- 
ing number of words after calculating the 
number of sheets of 250 words each, such 
remainder to be charged as an additional 
sheet. 

8. To the Commissary Clerk of Edinburgh — 

(a.) For collation of English and Irish probates, 
or letters of administration, per sheet of 
250 words, 

(6.) For entering abstracts of such probates, or 
letters of ^ministration, in the Commissary 
books, and granting certificate, in form of 
Schedule F, 

9. For famishing materials for and appending the 

Seal of Court to confirmations and otner writs, . 

10. Attendance at sealing repositories or other similar 

business (exclusive of the fee for marking the 
petition), per hour, 

11. For Searches : — 

(a.) For giving inspection of any of the records of 
Court, and in Edinburgh, of any copy pro- 
bate lodged with the Clerk, each case, wnen 
not exceeding five years back, . 

If beyond five years, 

(6.) For searching lor a process or any particular 
document, when the search is made by the 
Clerk, including certificate of search, when 
required. If beyond one year, and not ex- 
ceeding five, 

Five years and upwards, .... 

12. For certificates of registration of testamentary and 

other documents, 

13. For each caveat, 

III.^-JuDiciAL Business : — 

14. For receiving, and marking, and calling every 

summons or original petition, others than those 
under No. 1, , . 

15. For every defence, answer, and reply, 

16. For receiving and marking each set of productions, 

except the first, 

17. For each deposition of a witness, including attend- 

ance at proofs, 

18. For lendmg or receiving back process, and com- 

paring the same with ^e inventory, and scoring 
the receipt, 

19. For diligence to cite witnesses, writing included, . 



£ 8, dL 
16 



2 



10 6 
10 

6 8 



10 
2 6 






2 


6 





5 








2 


6 





2 


6 






1 








1 











6 








» 








6 





1 
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20. For second diligence to cite witnesses, writing 

included, 

21. For arrestments and loosing of ditto, each, 

22. For caption to compel production oi process, . 

23. For marking intimation of sists on bills of advoca- 

tion, and sisting procedure, ; . . . . 

24. For each deliverance or decree, except those under 

Nos. 1 and 6, 

25. For edicts of curatory, . ' 

26. For an act of curatory, per sheet, .... 

27. For extracts (judicial), per sheet, . . • . 



£ 


<. 


d. 





1 


6 





1 











6 





2 


6 





2 


6 





1 








1 








1 






By the Act of Sederunt of 4th December, 1878, Agent's Fees, 
regulating the fees of ageilts practising before the 
Sheriff Courts in Scotland, the following Table of Fees 
is authorised for executry business, so far as not falling 
under the Table for general business in the Sheriff 
Courts authorised by the same Act : — 



TABLE OF FEES FOR EXECUTRY BUSINESS. 



I. Petition for Decree Dative — 

1. Presenting petition and directing publication^ . 

2. Attendance in Court, moving for and obtaining 

decree dative, 

II. For IlfTYBNTORT OF MOVEABLE ESTATE— 

1. Fee obtaining the necessary information relative 

to the nature of the moveable estate and all 
other particulars requisite for the preparation 
of the inventory, 

Note. — In place of this fee it shall be in the option 
of the agent to substitute detailed charges 
for all necessary business requisite for the 
preparation of the inventory, the rates of 
chajrge being regulated by this table, but 
in that case he will not be entitled to 
any ad valorem fee for procuring confirma- 
tion. 

2. Drawing inventory and oath, per sheet, . 
Extending do., per sheet, . . . . 

3. Attendance witn the executor, before the SherifiT 

or Justice of Peace, when oath taken, 

4. Agency taking out bond of caution, jratting it 

subscribed, and lodging it with the Clerk, 

5. Agency procuring attestation of cautioner's suffi- 

ciency, 



j6 i. d. 
6 8 
6 8 



6 8 



6 

16 

6 8 

6 8 

3 4 
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III. Whsbs rr is niok88abt to obtain Restriction of 

Caution— 

1. Fee on interlocator ordering advertisement, 
8. Fe^ on interlocutor restricting or refdsing to 
restrict cantion, 

IV. Fob Pbooubino Cokfibmation— 

Where the valne of the estate does not exceed— 

jglOO, 

250, 

600, 

1000, 

2000, 

6000, 

Upwards of J&OOO^ 



6 8 
6 8 








5 
10 

15 

1 1 

1 n 6 

3 3 

5 5 



Fees in AppU- The fees chargeable in applications for confirmation 
^2ia!ufe^ under the Small Estates Acts are those specified m the 
Aefai. schedules appended to the Acts of 1875 and 1876, as 

restricted by the Act of 1881 (pages 142-44). 
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APPENDIX OF FORMS. 



1. — PETITION FOR Special Authority to Issub Gonfir- Forms of 
HATiON — ^Validity of Will Doubtful. Petitions 

for Special 

Gommissariot of EdinbnrgL Issue G^fir- 

In the Sheriff Court of the Sheriffdom of the Lothians mation. 
and Peebles, at Edinbuigh, 
A, B, and C (design them), — Petitioners ; 
The aboTe named petitioners submit to the Court the conde- 
scendence and note of plea in law hereto annexed, and pray the 
Court,— 

To grant warrant to the Commissary Clerk to issue confirma- 
tion in faTour of the petitioners as executors nominate 
of the deceased D, after designed. 

CONDBSCENDENCB. 

1. The late D (design him) died at (place), on (date), and had 
at the time of his death his ordinary or principal domicile in 
the county of Edinburgh (or, as the ease may be). 

2. The said D left a settlement (describe it) which bears to 
have been duly executed in the presence of two witnesses, but 
said settlement contains a number of deletions and interlineations 
which are not authenticated by any reference to them in the 
testing clause. In particular, the names of E, F, and O, inserted 
in said settlement as the names of his executors are deleted, 
and the names of the petitioners interlined above them. The 
said E, F, and O have no interest in the deceased's succession, 
and have declined to claim the office of executor. The whole 
of said settlement, including the deletions and interlineations 
referred to, is in the handwriting of the said D, and its validity 
falls to be determined by the rules applicable by the law of 
Scotland to holograph writings. 

3.. The petitioners have prepared an inventory of the personal 
estate of the said D, with relative oath, which (or, a draft of 
which) they now produce along with the said settlement (or^ an 
extract of said settlement). . 

KoTB OF Plea nr Law. 
The petitioners being executors nominated by the deceased D, 
are, in the circumstances above set forth, entitled to confirmaticii 
of his personal estate. 

[Signed by PetUioners or their Law AgmU, 
who shall add his address,'] 
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Tormtflf 
PetitioDi 
for Special 
AQthority to 
iMiioCoofir- 
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2. — ^FEUnON fOB Spboul Authobitt to Issub CSov- 

VIBMATIOV — ^NomHAnOH OV EZBOUTOBS HOI EzpsaBS. 

[Same a$ Jfo, 1, excqft thai instead of Condeeoendence 2, 



2. By his settlement {deaeribe U) the said D conyeyed his 
whole estate to the petitioners, instructed them ''to pay his 
debtSy" and '' to carry out his wishes as to the disposal of his 
property," as set forth in said settlement; but failed to make any 
express nomination of executors or trustees. From the terms 
used by the said D, and from the whole tenor of his said 
settlement however, it was evidently his intention that the 
petitioners should act as his executors. 



8. — ^PETITION fOB Spboial Authobitt to Issub 

00BFIB1CA.TIO1I— EXBOUTOBS NOT NaMXD. 

[Same a» No. !» esooept thai instead of Condeecemdem/ce 2, 

inaeri\ — 
2. The said D left a settlement {deeeribe it) in which he 
appointed his ''only sister and her children" to be lus sole 
executors and universal legatories. The only sister of the said 
D was E {design her)^ who predeceased him, and the petitioners 
are her only children. 



4. — PETITION FOB Spboial Authobitt to Issub 

CONVIBICATZON— EXBOUTOBB NOT DbBZGNBD. 



[Same as No, l^ sxeefi thai instead of Condesoendsnce 2, 

ins9ri[^ 
2. The said D by his settlement {desonbe U) named {qw^ 
fiamaa) to be his executors, but did not design the persons 
namecC or describe them in any way so as to identify them, 
or distinguish them from other persons of the same names. The 
petitioners aver that they are the persons whom the said D 
intended to appoint. They were, and had been for many years, 
intimate fiiendisi of the said D, and there were no other persons 
of the same names among his acquaintances. 
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5. — PETITION FOB SpbOXAL AuTHOBITT to IsSUB CoNFIB- Forms of 

IIATION — ^EzBCUTOBS WbONGLT NaXBD OB DbSIQNBD. Petitiont 

for Spedil 
Authority to 

[Scum aa No. 1, except that inttaad qf CandeaoendmiM 2, ^^^''^^ 

2. The said D by his settlement (deserib$ ii) nominated and 
appointed the petitioners to be his executors, but in said settle^ 
ment the petitioner A was erroneously named (quote name) and 
the petitioner B was erroneously designed {qtiote deetgnation), 
(Here explain diecrepaneiea, and state reasons for holding that 
the petitioners a/re the persons intended to be named.) 



6. — PETITION FOB Special Authobitt to Issub Con- 

FZBMATION — EXCLUDING EXECUTOB AbBOAD. 



[Same as No. l, eaoeept that instead of Condeseendenee 3, 

insert"] — 
2. The said D by his settlement (describe it) nominated and 
appointed the petitioners, along with E, to be his executors. 
The said E is now resident in (India), and it has not yet 
been ascertained whether he will accept or decline said appoint- 
ment, there not having been time to communicate with hun on 
the subject. To delay confirmation until an answer from him 
can be obtained would be injurious to the estate. He has no 
beneficial interest in the succession of the said D (or state 
extent of his vnterest). As the acting of the said E as a trustee 
and executor, while resident abroad, would only impede the 
execution of the trust, the petitioners, who are sufficient in 
number to carry out its purposes in the meantime, have advised 
the said E to decline, under their obligation to assume him 
should he desire it on his return to this country, (or state the 
facts according to the dreumstances of the ease). 
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Formi of 
Petitiom 
for Special 
Authority to 
iMoe Gonfir- 
mftiioiL 



7. — ^PETITION FOB Spbcial Authobitt to Lensub 

CONFIBMATION — ^EZBOUTOB NOT FoUND. 



[Same <m iTo. 1» exe^t thai instead of Candeeeendence 2| 

insert'] — 
2. The said D by his settlement (descrihe it) nominated and 
appointed the petitioners, along with E, to be his executors, 
llie said E left this country some years ago, intending to go to 
(Australia), but no communication has ever been received from 
him by his friends here, and his present address cannot be 
ascertained (mention hrUfty what means have been used to 
€ueertain it). He has no beneficial interest in the deceased's 
estate {or state the extent of his interest). The petitioners are 
a majority of those named by the deceased (or otherwise^ as the 
ease may be). The estate requires to be immediately realised 
and distributed for the benefit of those to whom the deceased 
has bequeathed it 



8. — PETITION FOB Spxgial Authobitt to Issub Confqema- 
TioN — Copy Fobbion Will not Fully Authbntioatbix 



[Same as No. 1, except that instead of Condescendence 2, 

insert] — 
2. The said D by his settlement {describe it) nominated and 
appointed the petitioners to be his executors. The said settle- 
ment was duly proved in the (Surrogate Court of New York), 
on {date), and an exemplification of the probate, with said 
will annexed, under the seal and signed by the registrar of 
said court, was obtained by the petitioners. By an oversight, 
it was omitted to obtain, before transmitting said exempli- 
fication to this country, a certificate of authentication by the 
British Consul in (New York) ; but there has been endorsed 
on said exemplification a certificate by the (American) Consul at 
(Olasgow), to the effect that said exemplification is duly 
authenticated according to the forms in use in (the State of New 
York), and is entitled to full faith and effect accordingly. 



APPENDIX. 217 

9. — Pbtition fob Authority to Issue Confirmation — Forms of 

Objbctionb Lodged. ?®*i*^**"? , 

for Special 
Authority to 

[Same as No, 1| eoxept that instead of Condescendence 2, i^uon^^ 

inaert] — 
2. The said D by his settlement {describe it) nominated and 
appointed the petitioners to be his executors, who have applied 
for confirmation in the ordinary manner, but have received 
intimation from the Commissary Clerk that confirmation cannot 
be issued without the special authority of the Court, in respect 
that objections have been lodged by E (design him), (Further 
averments wiU be frftmed so as to meet the objections raised,) 



10. — PETITION FOR Special Authoritt to Issue Con- 
firmation — Will Imfroeative and Proof of Due 
Execution Bequirbd. 

[Same as No, l, except that instead of Condescendence 2, 

insert] — 
2. The said D by his settlement (describe it), subscribed by 
him, and bearing to be attested by two witnesses subscribing, 
nominated and appointed the petitioners to be his executor& 
The subscribing witnesses to said settlement were (give full 
names and designations), and the subscriptions appended to said 
settlement are the genuine subscriptions of the said testator and 
of the said witnesses; but the designations of the said witnesses 
are not contained in the testing clause thereof, nor appended to 
their signatures. The said settlement having been recorded in 
the books of Council and Session on (date), the designations 
of said witnesses cannot now be added ; and in respect of this 
informality of execution of the said settlement, and of its having 
been recorded as aforesaid, it has become necessary, before con- 
firmation can be expede, to apply to the Court in terms of the 
provisions of the 39th section of the Conveyancing (Scotland) 
Act, 1874, in order to prove the due execution of the said 
aettiemeni 
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Fomuof 
PetitioM for 
Appointment 
M Ezeentor 



11.— PETITION FOB Affointhbnt as Ezeoutob Dativb — 
DoiaoiLS IN SooTLAND— Gbnbbal Disponexi OB Uni- 

VBBSAL LbGATOBT, OB RbSIDUABT LbQATBB. 

Coxninissariot of EdinbniglL 
In tlie Sheriff Court of the Sheriffdom of the LothianB 

and Peebles, at EdinbnrglL 
A (design him or her, and if a married fvoman, add^ with 

consent and concurrence of her husband), — ^Petitioner; 
The above named petitioner submits to tne Court the conde- 
scendence and note of plea in law hereto annexed, and prays the 
Court, — 

To decern the petitioner executor dative qua general dis- 
ponee (or, universal legatory, or, residuary legatee) to 
the deceased D, after designed. 

Cokdbsobndenob. 

1. The late D (design him) died at (place\ on (daie\ and 
had at the time of his death his ordinary or principal domicUe 
in the county of Edinburgh (or, without any fixed or known 
domicile, except that the same was in Scotland). 

2. That the petitioner is general disponee (or, universal 
legatory, or, residuary legatee) of the said D, conform to settle- 
ment (describe it) produced. 

KoTE OF Plba IK Law. 
The petitioner, being general disponee (or, universal legatory, 
or, residuary legatee) of the said D, is entitled to be decerned 
his executor dative. 

[Signed by Petitioner or his (or her) Law Agent^ 
who shall add his address,"] 



12. — PETITION BOB Appointment as Exeoutob Dative — 
DoMioiLB IN Sgotland^Qenebal Disponee, XJnivebsal 
Leoatobt, ob Rbsiduabt Legatee, by SuhstittUion. 

[Sitme as No, 11, eoDcept thai instead of Condescendence 2, 

vnseri\ — 

2. By settlement (describe it\ tne said D disponed and assigned 
his whole estate (or, his whole personal estate, or, the residue of 
his personal estate) to B, " his heirs and assignees," and appointed 
the said B to be his sole executor. The said B predeceased the 
said D, leaving a settlement (describe it), in which he appointed 
the petitioner to be his sole executor and universal legatee (or, 
The said B predeceased the said D, and died intestate, and the 
petitioner is his son, and next of kin, and, as such, his heir in 
mobUibus). The petitioner is thus the substitute general dis- 
ponee (or, universal legatory, or, residuary legatee) of the said 
D, conform to settlements (or, settlement) produced. 
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18.— 'PETITION FOB ApponmiBNT as Ezboxttob Dativb — Formfoi 

DoMiozLB IN Scotland — Gsnsral DispONiEBy Univbbbal Petitioiu for 
Lbgatobt, OB BsaiDUABT LsQATBB, hy Su^eeesHan, M^£"**"to ^ 

DaUve. 
[Same aa No. 11} eaocept that vnsUad of Condeseefmdmce 2, 

2. By settlement {duoribe it) produced, the said D disponed 
and assigned his whole estate {pr^ his whole personal estate, or^ 
the residue of his personal estate) to B, and appointed him to be 
his sole execntor. The said B survived the said D, but died 
without expeding confirmation to his estate. The petitioner is 
the executor nominate {or^ dative) of the said B, and has expede 
confirmation to his estate, including therein his interest in the 
estate of D, conform to confirmation {deeonbe U) also herewith 
produced. The petitioner is thus the general disponee {or^ 
universal legatory, or^ residuary legatee) of the said D, by 
succession to the said B. 



14. — ^PETITION FOB Appointhbnt as Exboutob Dativb 
— ^Domioilb nr Sootland— Next of Kin — Child. 

Commissariot of Edinburgh. 
In the Sheriff Court of the Sheriffdom of the Lothians 

and Peebles, at Edinburgh. 
A {design him or her^ if a married woman, add, with consent 
and concurrence of her husband), — ^Petitioner ; 
The above named petitioner submits to the Court tiie conde- 
scendence and note of plea in law hereto annexed, and prays the 
Court, — 

To decern the petitioner executor dative qua next of kin to 
the deceased D, after designed. 

Condescbndbnob. 

1. The late D {duign Jwrn) died at {j^ace\ on {daite\ 
and had at the time of his death his oiainary or principal 
domicile in the county of Edinburgh (or, without any fixed or 
known domicile, except that the same was in Scotland). 

2. The petitioner is a son (or, daughter), and one of the next 
of kin of tiie said D. 

Notb of Plba in Law. 
The petitioner, being one of the next of kin of the said D» is 
entitled to be decerned his executor dative. 

[Signed hy PeUUoner or hie {or^ her) Law AgmU, 
who ehcUl add his addreee.] 
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APPENDIX. 



Fonnsof 
Petitions for 
Appointment 
as Executor 
Dative. 



16. — PETITION FOR Afpointmbnt as Exboutor Dativb — 
DoMioiLB IN Scotland — Next of Kin — Gbandohild. 

[Same m No, 14, except that instead of Condescendence 2, 

insert]-^ 

3. The petitioner is a son of the late B (design him), who 
was a son of the said D, and who predeceased him. The said 
D was not survived by any other son or daughter. The peti- 
tioner is thus a grandson, and one of the next of kin of the 
said D. 



16. — PETITION FOR Appointmbmt as Executor Dative — 
Domicile in Scotland — Next of Kin — Brother or 
Sister German. 

4 

[Sctme as No. 14, exc^t that instead of Condescendence 2, 

vnseri\ — 
2. The petitioner is a brother {or, sister) german of the said 
D, who died without issue, and is thus one of his next of kin. 



17. — PETITION FOR Appointment as Executor Dative — 
Domicile in Scotland — Next of Kin — Nephew or 
Niece — ^Full-Blood. 

[Same as No. 14, eoccept that instead of Condescendence 2, 

insert'] — 

2. The petitioner is a nephew {or, niece) of the said D, being 
a son (or, daughter) of B (design him or her), brother (or, sister) 
german of the said D, who died without issue, and who was not 
survived by any brothers or sisters german ; and the petitioner is 
thus one of his next of kin. 



18. — PETITION for Appointment as Executor Dative — 
Domicile in Scotland — Next of Kin — Brother 
OR Sister Consanguinean. 



[Same as No. 14, except that instead of Condescendence 2, 

insert^ — 

2. The petitioner is a brother (or, sister) consanguinean of 
the said D, who died without issue, and without being survived 
by any brothers or sisters german, or their descendants ; and is 
thus one of his next of kin. 
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19, — PETITION FOR Appointmbnt as Exboutor Dative — Forms of 

DoMiGiLB IN Scotland — Kbxt of BIin — Nephew or Petitiona for 

Niece— HaLP-BloOD. Appointment 

M Executor 
Dative. 

[Same cm ilTo. 14, exe^i that instead of Condescendence 2, 

tnaert] — 
2. The petitioner is a nephew (or^ niece) by the half-blood of 
the said D, being a son {or, daughter) of B, who was a brother 
(or, sister) consanguinean of the said D. The said D died with- 
out issue, and without leaving any brothers or sisters german, 
or their descendants, and without being survived by any brother 
or sister consanguinean ; and the petitioner is thus one of his 
next of kin. 



20. — ^PETTTION for Appointment as Executor Dative — 
Domicile in Scotland — Next of Kin — ^Father. 

[Same as ilTo. 14, except that instead of Condescendence 2, 

insertl — 

2. The petitioner is the father of the said D, who died without 
issue, and without leaving any brothers or sisters german or con- 
sanguinean or their descendants ; and the petitioner is thus his 
next of kin. 



21. — PETITION FOR Appointment as Exectttor Dative 
— Domicile in Scotland — Next of Kin — ^Uncle or 
Aunt — ^Full-Blood. 



[Same as No, 14, except that vnstead of Condescendence 2, 

inserty^ 

2. The petitioner is the paternal ancle (or, aunt) of the said 
D, being a brother (or, sister) of B, who was the father of the 
said D. The said D died without leaving issue, or any brothers 
or sisters german or consanguinean, or their descendants, and 
predeceased by his father; and the petitioner is thus one of his 
next of kin. 
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Forauol 22. — PETITION FOB Appoiktmbnt as ExaouTOR Dativb— 

PelitUmfl lor DoMIOILB IN SCOTLAND — NkXT OF KiN — COUBIN ObSICAN. 

Appointmciit 

SLtiTr"*^' t^*"**^ ^ ^^' ^^^ ^^^' *^ iw^eorf of Candeteend&nee 2, 

insert] — 
2. The petitioner is a cousin german of the said D, being a 
son (or, daughter) of B, who was a brother (or, sister) of E, the 
father of the said D. The said D died without issue, and 
without leaving any brothers or sisters german or consanguinean, 
or their descendants, and without being survived by his father 
or by any paternal uncles or aunts ; and the petitioner is thus 
one of his next of kin. 



23. — PETITION FOR Appointmbnt as Exboutor Dativh — 
DomoiLB IN Scotland — Nbxt of Kin — Unclb or Aunt 
— Half-Blood. 

[Same ae No, 14, except that instead of Condescendence 2, 

insert] — 

2. The petitioner is the uncle {or^ aunt) by the half-blood of 
the said D, being the brother {or^ sister) consanguinean of B, 
who was the father of the said D. The said D died without 
leaving issue, or any brothers or sisters german or consanguinean, 
or their descendants, and predeceased by his father, who left no 
brothers or sisters german, or their descendants (or^ none who 
survived the said D); and the petitioner is thus one of the 
next of kin of the said D. 



24. — PETITION .FOB Appointmbnt as Exbcutor Dativb — 
DoMioiLB IN Scotland — Next of Ejn — Cousins — 
Half-Blood. 

[Same as No, 14, except that instead of Condescendence 2, 

insert] — 

2. The petitioner is a cousin by the half-blood of the said D 
being a son {or, daughter) of B, who was a brother (or, sister) 
consanguinean of E, the father of the said D. The said D 
died without leaving issue, or any brothers or sisters german, or 
consanguinean or their descendants, and his father predeceased 
him without leaving any brothers or sisters german or their 
descendants, or any brothers or sisters consanguinean (or, none 
who survived the said D), and the petitioner is thus one of the 
next of kin of the said D. 
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26. — PETITION FOR Appointmbnt as Exboutob Datitb — Forms of 

JDOMIGILB IN SCX>TLANI>— NbZT OF KlN — ObANDFATEBB. PetitionB lor 

Appointment 
M Execntor 
[Same ew No, 14, except thcU, ifutetzd of Condeeeendenee 2, BatiTe. 

tnwrt]— 
2. The petitioner is the paternal grandfather of the said D, 
who died without issue, and without leaving any brothers or 
sisters german, or consanguinean or their descendants, and pre- 
deceased by his father B, who left no brothers or sisters german 
or consanguinean, or their descendants (or^ none who survived 
the said D), and the petitioner is thus next of kin of the said D. 



26. — PETITION FOB Appointmbnt as Ezboutob Dative — 
Domicile in Scotland— Bepbbsbntativb of the Next 
OF Kin. 

[Same as No. 14, except thai instead of the PetUioner^s 

title ''Next of Kin,'* insert "Representative of the 

Next of Kin," and instecui of Condescendence 2, 

fTwertl — 

2. The said D died without issue, survived by his brother B, 

who was thus his next of kin, but who died without having 

expede confirmation to his estate. The petitioner is the son and 

next of kin {oVy executor nominate and universal legatory conform 

to settlement {describe it) produced), and thus the representative 

of the said B, the next of kin of the said D. 



27. — PETITION fob Appointment as Exboutob Dattvb 
— Domicile in Scotland — ^Reuot ob Husband. 



[Same as No. 14, except that instead of the Petitioner's 
title " Next of Kin," insert " Relict " or " Husband," 
and instead of Condescendence 2, insertl — 
2. The petitioner is the relict {or^ husband) of the said D. 
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Fonni ol 28. — PETITION POR Appointmbnt as Exboutor Dativib — 

Petitions for DOJOOIUB IN SCOTLAND — CbEDITOB OF DbOEASBD. 

Appointment 

M Ezeeator [Same as No. 14, except that instead of the PeUtioner's 

^■*^^*- title " Next of Kin," insert « Creditor,'' and instead 

of Condescendence 2, insert]'^' 

2. The petitioner is a creditor of the said D to the extent of 
£ , conform to promissory note granted by the said D in 

f ayonr of the petitioner {describe O) — or conform to disposition 
by the said D {describe it) to which the petitioner acquired 
light by assignation {describe it)y or conform to decree co^i- 
tionis causa by the Lords of Council and Session {describe ii) — 
which (or, an extract whereof), is herewith produced. 



29. — PETITION FOB Appointment as Ezbcutob Dativb — 
DoxioiLB IN Scotland — Obbditob of Next of TSjs. 

[Same as No, 14, except that instead of the Petitioner's 
title <<Next of Kin," insert '< Creditor of Next of 
Kin," and instead of Condescendence 2, insert] — 
2. The said D was survived by B, his son and next of kin, 
who has not expede confirmation to the said D's estate. The 
petitioner is a creditor of the said B to the extent of £ con- 
form to {describe liquid grownd of debt as in Form No. 28). 



30. — ^PETITION FOB Appointment as Exbcutob Dative 
— Domicile in Scotland— Funebatob. 



[Same as No. 14, except that instead of Petitioner's 
title '' Next of Kin," insert *< Funerator," and instead 
of Condescendence 2, insert] — 
2. The petitioner is funerator of the said D, having taken 
charge of the arrangements for his funeral, and paid the under- 
takers account amounting to £ , which account, duly dis- 
charged, is herewith produced. The estate left by the said D is 
of small amount, and is believed to be insufficient to pay his debts. 
He is not known to have left any will, and his only next of kin 
is B, who declines to apply for the office of executor {or state 
under what other circumstances the application is made). 
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31. — PETITION FOR Appointment as Executor FonMof 

Dative — ^Doiooilb in Scotland — Legatee. Petitions for 

Appointment 
as Bzecutor 
[Same as No, 14, except that instead of the Petitioner's Dative. 
title "Next of Kin," insert •* Legatee," and instead 
of Condescendence 2, vnseri\ — 
2. The petitioner is a legatee of the said D to the extent of 
£ , conform to settlement {describe it) produced. 



32. — PETITION FOR Appointment as Executor Dative — 
Domicile in Scotland — Statutory Beneficiary — 
Father. 

Commissariot of Edinburgh. 
In the Sheriff Court of the Sheriffdom of the Lothians 
and Peebles, at Edinburgh. 
A {design ^tm), — Petitioner ; 
The above named petitioner submits to the Court the conde- 
scendence and note of plea in law hereto annexed, and prays the 
Court, — 

To decern the petitioner executor dative qua father to the 
deceased D, after designed. 

Condescendence. 

L The late D {design him) died at (place), on {date), and 
had at the time of his death his ordinary or principal domicile 
in the county of Edinburgh {or, without any fixed or known 
domicile, except that the same was in Scotland). 

2. The petitioner is the father of the said D, who died in- 
testate, without leaving issue, but survived by brothers or sisters 
(or, their descendants), and the petitioner has right to one half of 
his moveable estate. 

Note of Plea in Law. 
The petitioner having right to share in the moveable succes- 
sion of the said D, is entitled to be decerned his executor 
dative. 

[To be signed by Petitioner or his Law Agent, 
who sludl add his address,"] 
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Formiof 
Petitioxis for 
Appointment 
M Execntor 
Datire. 



33. — PETITION FOR Appointmbnt as Executor Datiyb — 
Domicile in Scotland — Statutory Beneficiary — 
Mother. 

[S<Mme 08 No. 32, except that in the prayer instead of 
** qua Father," insert " qwa Mother," and instead of 
Condescendence 2, insert"] — 
2. The petitioner is the mother of the said D, who died in- 
testate, without leaving issue, and whose father predeceased 
him, and the petitioner has right to one third of his moveable 
estate. 



34. — PETITION FOR Appointment as Executor Dative — 
Domicile in Scotland— Statutory Beneficiary — 
Brother or Sister Uterine. 

[Same as No. 32, except that in the prayer instead of 

" qiia Father," insert " qua Brother uterine " or 

<* qua Sister uterine," and instead of Condescendence 2, 

insert] — 

2. The petitioner is a brother (pr^ sister) uterine of the said 

D, who died intestate, without leaving issue, or any brothers or 

sisters german, or consanguinean, or their descendants, and whose 

father and mother both predeceased him ; and the petitioner has 

right, along with his other brothers and sisters uterine (if any\ 

and the descendants of a predeceasing brother {or^ sister) uterine 

{ifcmy) to one half of his moveable estate. 



36. — PETITION FOR Appointment as Executor Dative 
— Domicile in Scotland — Statutory Beneficiary — 
Child of a Predeceasing Next of Ejn. 

[Same as No. 32, except that in the prayer instead of " qua 

Father," insert " qiui Child of a predeceasing Next of 

Kin," and instead of Condescendence 2, insert] — 

2. The surviving next of kin of the said D were his brothers 

and sisters, he having died without issue. The petitioner is a 

son (or, daughter) of B, who was also a brother (or, sister) of the 

said D, but predeceased him. The petitioner is thus child of a 

predeceasing next of kin of the said D, and has right, along 

with his brothers and sisters (if any), and the descendants of a 

brother (or, sister) (if amy), to the share of the moveable estate 

of the said D, to which the said B would have been entitled had 

he (or, she) survived the said D. 
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36. — PETITION FOR Apfointmbnt as Exboutor Dativk — Fonnsof 

DoMiGiLB IV Scotland — Minor and Pupil Nbxt op p****^?'"* ^"^^ 
Kin, with thbir Administrator in Law. m^S^^Sdt* 

Dative. 

Commissariot of Edinbuigh. 

In the Sheriff Court of the Sheriffdom of the Lothians 

and Peebles, at Edinburgh. 

A and B (design them) who are in minority, and C and E 

! design them\ who are in pupillarity, all children of F 
design Am), and the said F as their administrator in law, 
— ^Petitioners ; 
^'•. The above named petitioners submit to the Court the conde- 
scendence and note of plea in law hereto annexed, and pray the 
Court, — 

To decern the petitioners A, B, C, and E, executors datiye 
qua next of kin to the deceased D after designed ; 

or. 
To decern the petitioners A, B, C, and E, executors dative 
qua next of kin to the deceased I) after designed, 
along with the said F, their father, as their administra- 
tor in law. 

CONDESGENDBNOE. 

L The late D {design him) died at {place), on {daie), and 
had at the time of his death his ordinary or principal domicile 
in the county of Edinburgh {or, without any fixed or known 
domicile, except that the same was in Scotland). 

2. The petitioners A, B, C, and E aire the nephews and nieces 
and next of kin of the said D, who died without issue, and pre- 
deceased by his only sister G, the mother of the petitioner& 
The said F is their father and administrator in law. 

Note op Plea in Law. 
The petitioners A, B, C, and E, being the next of kin of the 
said D, are entitled to be decerned his executors dative (and the 
said F, being their father and administrator in law, is entitled to 
be decerned along with them). 

\To be signed by the Petitioners or their Law AgeiU, 
who shall add his address,] 
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VoffiMof 37. — PETITION FOB Appointmbnt as Ezbcutob Datiyb— 
^•*^«»^o' Domicile in Scotland— Minob and Pupil Next of 

j^^^^P^* Kin, with thbib Tutobs and Cubatobs. 

Dative. 

GommiBsariot of EdinburglL 
In the Sheriff Court of the Sheriffdom of the Lothians 
and Peebles, at Edinburgh, 
A and B (design them\ who are in minority, and G and E 
(design them)^ who are in pupillarity, all children of the 
late F (design Iiim) and G and H (design them)^ tutors 
and curators to the said children, nominated and appointed 
by the said F in his settlement (describe t^), herewith pro- 
duced, — Petitioners ; 
The above named petitioners submit to the Gourt the conde- 
aoendence and note of plea in law hereto annexed, and pray the 
Court, — 

To decern the petitioners A, B, C, .and E executors dative 
qua next of kin to the deceased D after designed ; 

or, 
To decern the petitioners A, B, C, and E executors dative 
qiui next of kin to the deceased D after designed, 
along with the said G and H as their tutors and cura- 
tors foresaid. 

Condbscendencb. 

1. The late D (design her) died at (place), on (dcUe), and had 
at the time of her death her ordinary or principal domicile in 
the county of Edinbur^^h (or, without any fixed or known 
domicile, except that the same was in Scotland). 

2. The petitioners A, B, C, and E are the children and only 
next of kin of the said D, and the said G and H are their tutors 
and curators foresaid. 

Note of Plea in Law. 
The petitioners A, B, C, and E, being the next of kin of the 
said D, are entitled to be decerned her executors dative (and the 
said G and H, being their tutors and curators, are entitled to be 
decerned along with them). 

[To be signed by the Petitioners or their Law Agent, 

who shall add his address,^ 



•»«ip.* 
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38. — PETITION FOR Appointment as Executor Dative — Forms of 

Domicile in Scotland — Minor and Pupil Next op Kin, PotitionB for 
WITH THEiB Factor. ^"HSK?* 

Dative. 
CommissaTiot of Edinburgh. 

In the Sheriff Court of the Sheriffdom of the Lothians 
and Peebles, at Edinburgh, 
A and B {deiign them)y who are m minority, and C and £ 
(design ikefin\ who are in pupillarity, and F, factor for 
them on the executry estate of D, after designed, appointed 
by the Sheriff Substitute of Edinburgli, conf onn to appoint- 
ment dated , — Petitioners ; 
The above named petitioners submit to the Court the conde- 
scendence and note of plea in law hereto annexed, and pray the 
Court, — 

To decern the petitioners A, B, C, and E executors dative 
qua next of kin to the deceased D, after designed, 
along with the said F as their factor foresaid. 

Condescendence. 

1. The late D {design him) died at (place), on (daie)^ and 
had at the time of his death his ordinary or principal domicile 
in the county of Edinburgh (or, without any fixed or known 
domicile, except that the same was in Scotland). 

2. The petitioners A, B, C, and E are the children and next 
of kin of the said D, and the said F is their factor foresaid. 

Note op Plea in Law. 
The said A, B, C, and E, being the next of kin of the said 
D, are entitled to be decerned his executors dative, and the said 
F, being factor for them on the executry estate of the said D, is 
entitled to be decerned along with them. 

[To be signed by the Petitioners or their Law Agents 
who shall add his address."] 



89. — PETITION FOR Appointment as Executor Dative — 
Domicile in Scotland — Factor for Minor and Pupil 
Next of Kin on Exbcutrt Estate. 

Commissariot of Edinburgh. 
In the Sheriff Court of the Sheriffdom of the Lothians 

and Peebles, at Edinbuigh, 
A (design him), factor for B and C (design them), who are in 
minority, and E and F (design them), who are in pupillar- 
ity, on the executry estate of D, after designed, appointed 
by the Sheriff Substitute of Edinburgh, conform to appoint- 
ment dated , — Petitioner; 
The above named petitioner submits to the Court the conde- 
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Vmm^ oi aeendence and note of plea in ]aw hereto annexed, and prajB the 
Pati tkwi or Coart^ — 

^tt*^?^ To decern the petitioner execator daiiye to ID, after 

jyfj^^ designed, qua factor for his minor and pnpil next of 

kin on his execatrj estate. 

CoimncnffDrarcB. 

1. The late D {dengn him) died at {plaee\ on {daU\ and had 
at the time of his death his ordinary or principal domicile in the 
coonty of Edinburgh {or^ without any fixed or known domicile, 
except that the same was in Scotland). 

2. The said A is factor as aforesaid f or B» C, £, and F, who 
are the children and next of kin of the said D. 

Note of Plba dt Law. 
The petitioner being factor for the next of kin of the said D 
on his execntry estate, is entitled to be decerned as his executor 
datiye. 

\To be signed by the Petitioner or his Law Agents 
who shaU add his addre8sJ\ 



40, — ^PETITION FOR ApponrTMBNT as Exkcutob Datiys 
— DoMiciLK IK Scotland — Curator Bonis and Factor 
loco Tutoris to Next of Kin. 

Commissaiiot of Edinburgh. 
In the Sheriff Court of the Sheriffdom of the Lothians 

and Peebles, at Edinburgh, 
A {design him), curator bonis to B and C {clesign them), and 
factor loco tvAoris to E and F {design them), conform to 
Act and Decree of the Lords of Coimcil and Session dated 
, an extract of which is produced, — Petitioner; 
The above named petitioner submits to the Court the conde- 
scendence and note of plea in law hereto annexed, and prays 
the Court, — 

To decern the petitioner executor dative to the late D, 
after designed, qua curator bonis and factor loco tvioris 
to his next of kin. 

Condescendence. 
L The late D {design him) died at {place), on {date), and had 
at the time of his death his ordinary or principal domicile in the 
county of Edinburgh {or, without any fixed or known domicile, 
except that the same was in Scotland). 

2. The petitioner is curator bonis and factor loco tutoris fore- 
said to the said B, C, E, and F, who are the children and next 
of kin of the said D. 
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Note op Plea in Law. Forms of 

The petitioner being curator bonis and factor loco tutoria to Petitions for 

the next of kin of the said D, is entitled to be decerned his t^^^^T""^ 

. J , . ' as Jiixecutor 

executor dative. Dative. 

[To &d signed by the Petitioner or his Law A gent j 

wJio shodl add his address J\ 



41. — PETITION FOR Appointment as Executor Dative 
— Domicile in Scotland — Judicial Factor on 
Deceased's Estate. 

Commissariot of Edinburgh. 
In the Sheriff Court of the Sheriffdom of the Lothians 
and Peebles, at Edinburgh, 
A (design him) judicial factor on the estate (or, on the trust 
estate) of the late D, after designed, conform to Act and 
Decree of the Lords of Council and Session, dated , 

an extract of which is produced, — Petitioner; 
The above named petitioner submits to the Court the conde- 
scendence and note of plea in law hereto annexed, and prays the 
Court, — 

To decern the petitioner executor dative to the deceased D, 
after designed, qua judicial factor on his estate (or, on 
his trust estate). 

Condescendence. 

1. The late D {design him) died at {'pku:e), on (date), and had 
at the time of his death his ordinary or principal domicile in 
the county of Edinburgh (or, without any fixed or known 
domicile, except that the same was in Scotland). 

2. The petitioner is judicial factor foresaid on the estate of 
the said D (or, on the trust estate of the said D, under his 
trust disposition (describe it), in which the said D nominated 
and appointed B and C to be his trustees and executors, but 
who both declined to accept). 

Note of Plea in Law. 
The petitioner being judicial factor on the estate (or, on the 
trust estate) of the said D, is entitled to be decerned his executor 
dative. 

[To be signed by the Petitioner or his Law Agent^ 
who shall add his address.'l 



1 
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< 

Fonuof 42. — ^PETITION fob Appoiktment as Ezbcutob Dativk 

Petitions for — DOMICILE FURTH OP SCOTLAND — ENGLISH LaW — 



VtAvrt, 



Commissariot of EdinbnrglL 
In the Sheriff Court of the Sheriffdom of the Lothians 
and Peebles, at Edinbmgh, 
A {design him or her), — Petitioner ; 
The above named petitioner submits to the Court the conde- 
scendence and note of plea in law hereto annexed, and prays the 
Court; — 

To decern the petitioner executor dative qiui relict (or, hus- 
band) to the deceased D, after designed. 

CoNDESGENDENGB. 

1. The late D (design him or her) died at (place), on (daJte), 
and had at the time of his (or, her) death his (or, her) ordinary 
or principal domicile furth of Scotland. 

2. The petitioner is the relict (or, husband) of the said D, 
who died intestate, and by the law of , where the said 
D died domiciled, is entitled to the administration of his (or, 
her) personal estate. 

Note op Plea in Law. 
The petitioner being entitled by the law of the deceased's 
domicile to the administration of his (or, her) personal estate, is 
entitled to be decerned his (or, her) executor dative. 

[Signed by the Petitioner or his (or, her) Law Agent, 

wJio shall add his address.^ 



43. — PETITION FOR Appointment as Executor Dative — 
Domicile furth of Scotland — Engush Law — Child as 
Next op EIin. 

[Same as No. 42, except that in the prayer, instead of '^qtM 
Relict," insert " qva Next of Kin," and instead of 
Condescendence 2, insert] — 
2. The petitioner is the son (or, daughter) of the said D, who 
died intestate, and whose wife (or, husband) predeceased him 
(or, her) [or whose wife (or, husband) survived him (or, her), 
but has renounced the right to administer his (or, her) estatej, 
and by the law of , where the said D died domiciled, 

the petitioner is entitled to the administration of his (or, her) 
personal estate. 



"T^ 
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44. — PETITION FOB Appointment as Executor Dative FormB <rf 

— Domicile furth of Scotland — Engush Law — PetitionBfor 

Father. Appointment 

ftB Executor 
Dative. 

[Same aa No. 42, eoacept that in the prayer^ instead of "qtui 
Relict," insert ^^ qua Father,*' amd instead of Con- 
descendence 2, inseH] — 
2. The petitioner is the father of the said D, who died a 
hachelor {pr^ a spinster) and intestate, and by the law of , 

where the said D died domiciled, the petitioner is entitled to 
the administration of his (or, her) estate. 



46. — PETITION FOR Appointment as Executor Dative 
— Domicile furth op Scotland — English Law — 
Mother. 

[Same as No. 42, except that in the prayer^ instead of "qita 
Relict," insert ^^qua Mother," and instead of Con- 
descendence 2, insert] — 
2. The petitioner is the mother of the said D, who died a 
bachelor {or, a spinster) without a father, and intestate, and by 
the law of , where the said D died domiciled, the 

petitioner is entitled to the administration of his (or, her) estate. 



46. — PETITION FOR Appointment as Executor Dative 
— Domicile furth op Scotland — Engush Law — 
Brother or Sister as Next of £1in. 

[Same as No. 42, eaccept that in the prayer, instead of *^ qua 

Relict," insert ^*qua Next of Kin," and instead of 

Condescendence 2, insert] -- 

2. The petitioner is the brother {or, sister) and next of kin of 

the said D, who died a bachelor (or, a spinster) without parent 

and intestate, and by the law of , where the deceased 

died domiciled, the petitioner is entitled to the administration of 

his (or, her) estate. 
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Vomwof 47. — ^PsnnoH fob APFOiKmHT as Exbcdtob Dativb — 

Petitions for DomCIUR FUBTH OP SOOTLAKD — OoHVOBM TO APPOIHT- 

rtanent M£HT » FoBKIGH CoUBT. 

izodttor 



Apmfail 
DatiTe. 



Cominiisaiioi of Edinbui^g^ 
In the Sheriff Conrt of the Sheriffdom of the liothians 
and Peebles, at Edinbuig^ 
A {design him)^ — Petitioner; 
The aboTe named petitioner submits to the Court the con- 
descendence and note of plea in law hereto annexed, and prays 
the Court, — 

To decern the petitioner executor dative qua brother, and 
administrator {or, curator on the succession, or other 
charticterf as the ease may be) of the deceased D, 
after designed. 

CONDESCBNDEKCE. 

1. The late D {design him) died at {place), on {date), and had 
at the time of his death his ordinary or principal domicile furth 
of Scotland. 

2. The petitioner is the brother of the said D, and adminis- 
trator {or, curator) of his personal estate, appointed by {describe 
the Court) within whose jurisdiction the said D died domiciled, 
conform to letters of administration {or, other writ instrticting 
the appointment) produced. 

Note op Plea in Law. 
The petitioner being the administrator of the deceased's per- 
sonal estate, appointed by the Court of his domicile, is entitled 
to be decerned his executor dative. 

[To be signed by the Petitioner or his Law Agent, 
wlio shall add his address,"] 



48. — ^PETITION FOR Appointment as Executor Dative — 
Domicile purth op Scotland — Conform to Opinion 
ON Foreign Law. 

Commissariot of Edinburgh. 
In the Sheriff Court of the Sheriffdom of the Lothians 

and Peebles, at Edinburgh, 
A {design him), — Petitioner ; 
The above named petitioner submits to the Court the conde- 
scendence and note of plea in law hereto annexed, and prays the 
Court, — 

To decern the petitioner executor dative qita {insert charac- 
ter in terms of the opinion) to the deceased D, after 
designed. 
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CONDESGEKDEKCE. Formi of 

1. The late D {de$%gn him) died at (place), on (date), and had Petitions for 
at the time of his death his ordinary or principal domicile furth Appointment 
of Scotland. " Executor 

2. The petitioner is (state relationship or other character giving 
right to the office in accordance with opinion) and is by the law of 

, where the deceased died domiciled, entitled to the 
administration of his estate conform to opinion by B (name and 
description qitalifyinghimtogive MtcAo^^mton) herewith produced. 

Note op Plea in Law. 
The petitioner being entitled by the law of the deceased's 
domicile to the administration of his personal estate, is entitled 
to be decerned his executor dative. 

[To be signed hy the Petitioner or his Law Agent, 
who shall add his address.'] 



49. — PETITION FOR Appointment as Executor Dative 
— Domicile Uncertain — Applicant Alternatively 
Entitled. 

Commissariot of Edinburgh. 
In the Sheriff Court of the Sheriffdom of the Lothians 
and Peebles, at Edinburgh, 
A (design him), — Petitioner ; 
The above named petitioner submits to the Court the con- 
descendence and note of plea in law hereto annexed, and prays 
the Court, — 

To decern the petitioner executor dative gtta father (or 
other character) to the deceased D, after designed. 

Condescendence. 

1. The late D (design him), sometime residing in Edinburgh, 
thereafter in New York, thereafter in Melbourne, died on a 
voyage from Melbourne to New York on (date), without any 
fixed or known domicile. 

2. The petitioner is father (or, as the case may be) of the said 
D, who died intestate, unmarried, and without issue, and by the 
law of the State of New York and of the Colony of Victoria, as 
well as by the law of Scotland, in one or other of which coun- 
tries the said D died domiciled, the petitioner is entitled to the 
administration of his estate. 

Note op Plea in Law. 
The petitioner being entitled by the law of the deceased's 
domicile to the administration of his personal estate is entitled to 
be decerned his executor dative. 

[To be signed by the Petitioner or his Law Agent, 
who shall add his address.] 
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Foniwof 50. — PETITION fob Appoiktmxht as Executor Datits 

PeCaHonslar ON AUTHOBITT GrAKTKD UHDBB PBBSUMFnOH OV LiFS 

-^I^IJJ^JJ^* LiMiTATiOH (Sootlahd) Act, 1881. 

Gommiflsariot of EdinbniglL 
In the Sheriff Coxsxi of the Sheriffdom of the Lothians 
and Peehles, at Edinbnigh, 
A and B (detign them), and G {detign her), wife of E (deeign 
him), with consent and conconence of her said husband, 
— Petitioners ; 
The aboTe named petitioners sabmit to the Court the conde- 
scendence and note of plea in law hereto annexed, and pray the 
Court, — 

To decern the petitioners executors dative qua next of kin 
to the deceased D, after designed. 

CONDSSCSVDENCB. 

1. The late D {design him) died at (place), on or about 
(date as determined by the Court in terms of the Act), and had 
at the time of his death no fixed or known domicile. 

2. The petitioners. A, B, and C, are the brothers and sister 
respectively, and next of kin of the said D, and have been granted 
authority to make up a title to his personal estate by the Lords 
of Council and Session, conform to interlocutor on petition under 
the Presumption of life Limitation (Scotland) Act^ 1881, dated 

, a certified copy of which is herewith produced. 

Note of Plea in Law. 

The petitioners being the next of kin of the said D, and hav- 
ing been granted authority to make up a title to his personal 
estate, are entitled to be decerned his executors dative. 

\To f^ signed by the Petitioners or their Law Agent, 
who shall add his address.^ 



61. — PETITION FOB Appointment as Executor Dative, 

ad omissa et male appretiata, 

Commissariot of Edinburgh. 
In the Sherifi* Court of the Sherifidom of the Lothians and 

Peebles, at Edinburgh, 
A (design him), — Petitioner ; 
The above named petitioner submits to the Court the conde- 
scendence and note of plea in law hereunto annexed, and prays 
the Court, — 

To decern the petitioner executor dative ad omissa et male 
appretiata qua next of kin (or, qita residuary legatee, 
or other title as the case may 6e), to the deceased D, 
after designed. 



^ 
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CONDBSGBNDENCE. Forms of 

1. The late D (design him) died at lplace\ on (date), and had Petitions for 
at the time of his death hi^ ordinarj or p Wal domicile in t^^T^^' 
the county of Edinburgh {or as the case may be). Dative. 

2. An inventory of the personal estate of the said D was 
given up, and recorded in the Court Books of the Commissariot 
of Edinburgh on (date), and confirmation thereof expede on 
(date), in favour of B {design him), as executor dative qtia next 
of kin {or other character) to the said D {or, as executor 
nominate of the said D under his settlement {describe it), 

3. There was omitted from said confirmation certain estate 
belonging to the said D, and certain items of estate, though 
included, were undervalued therein, to which omitted estate and 
to the omitted value of said items it is necessary that a title 
should now be made up by confirmation in order to uplift and 
discharge the same. 

4. The said B is now deceased, and the petitioner is a son 
and next of kin of the said D {or, residuary legatee of the said 
J) under his settlement before mentioned, and now produced, or 
other title, as Vie case may be), 

5. In respect the executor already confirmed as aforesaid is 
now deceased, no special intimation of this petition is necessary. 

NoTB OP Plea in Law. 
Certain personal estate of the said D still remaining uncon- 
firmed, the petitioner being his next of kin {or other title as 
the ease may be), is entitled to be decerned his executor dative 
ad amissa et male appreticUa, 

[To be signed by the Petitioner or his Law Agent, 
who shall add his address,] 



62. — PETITION FOR Appointment as Executor Dative 

ad nan execiUa, 

Commissariot of Edinburgh. 
In the Sheriff Court of the Sheriffdom of the Lothians 
and Peebles, at Edinburgh, 
A {design him), — Petitioner ; 
The above named petitioner submits to the Court the conde- 
scendence and note of plea in law hereto annexed, and prays the 
Court, — 

To decern the petitioner executor dative ad non exeeuta 
qiM residuary legatee (or, next of kin, or other title as 
the case may be) to the deceased D, after desisted. 
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FomiB of CONDBSCBKDSNCB. 

PetitioDs for 1. The late D {design him), died at (place), on (date), and had 
'^^E*"^*'tar * ** *^® ^^^ ^^ ^ death his ordinary or principal domicile in the 
Dfttive. county of Edinburgh (or, as the case may he), 

2. An inventory of the personal estate of the said D was 
given up and recorded in the Court Books of the Commissariot 
of Edinburgh on (date), and confirmation thereof expede on 
{date), in favour of B (design him), as executor nominate of 
the said D under his settlement (describe it) ; but the said B 
has died without having fully uplifted or transferred to his 
own name as executor the estate confirmed by him ; and it 
is necessary that a title should now be made up by confirma- 
tion to such estate so far as still remaining in bo7ii8 of the 
defunct D, in order that the same may be realised and dis- 
charged. 

3. The petitioner is the residuary legatee of the said D under 
his settlement before mentioned, and now produced (or, a son 
and next of kin of the said D, or other title as the case may be). 

4. In respect the executor already confirmed is now deceased, 
no special intimation of this petition is necessary. 

NoTB OP Plea in Law. 
Certain personal estate of the said D still remaining in bonis 
of him, and his executor nominate, who had expede confirma- 
tion to said estate being now deceased, the petitioner, as residuary 
legatee (or other title) of the said D, is entitled to be decerned 
his executor dative ad non executa, 

[To be signed by the Petitioner or his Law Agent, 
who shall add his address.] 



63, — PETITION FOR Rboall op Degbeb Dative, and to bb 
Substituted or Conjoined in the Appointment as 
Executor. 

Commissariot of Edinburgh. 
In the Sheriff Court of the Sheriffdom of the Lothians 

and Peebles, at Edinburgh, 
A (design him), — Petitioner ; 
The above named petitioner submits to the Court the conde- 
scendence and note of plea in law hereto annexed, and prays the 
Court, — 

To direct intimation of this petition to be made to B, after 
designed, by service of a full double thereof, and 
thereafter to recall the decree dative in her favour 
after mentioned, and to decern the petitioner as 
executor dative qtta next of kin to the deceased D, 
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after designed ; or, otherwise, to conjoin this petition Form of 
with the petition at the instance of the said B, and Petition for 
to decern the petitioners executors dative giui relict ^®*^ ^ 
and next of kin respectively, to the said D. and^be ** 

GONDESCENDENCIS. Substituted or 

1. The late D {design him) died at (place), on (date), and had Conjoined, 
at the time of this death his ordinary or principal domicile in 

the county of Edinburgh (or as the case may be), 

2. On a petition presented in the said Sheriff Court at Edin- 
burgh by B (dedgn her), the said B was on (date) decerned 
executor dative quxk relict to the said D, but she has not yet 
extracted said decree or expede any confirmation thereon. 

3. The petitioner is a brother of the said D who died without 
issue, and is thus one of his next of kin. 

NoTB OP Plka in Law. 
The petitioner being one of the next of kin of the said D is 
entitled to have the decemiture in favour of his relict recalled, 
and to be substituted for her, or otherwise, to be conjoined with 
her in the office of executor dative to the said D. 

\To he signed hy t/ie Petitioner or his Law Agent^ 
who shaU add his address,^ 



54, — PETITION FOR Appointment of Factor for Minor 
AND Pupil Next of Kin on Executry Estate, 

Commissariot of Edinburgh. 
In the Sheriff Court of the Sheriffdom of the Lothians 

and Peebles, at Edinburgh, 
A (design him), who is in minority, and B (design him), who is 
in pupillarity, children and next of kin of D, after designed, 
along with C, E, F, and G (design them), — Petitioners ; 
The above named petitioners submit to the Court the conde- 
scendence and note of plea in law hereto annexed, and pray 
the Court, — 

To appoint the said C factor for the said A and B on the 
executry estate of the said D, with power to have 
himself decerned executor dative to the said D (either 
alone or along with the said next of kin), qua factor 
foresaid, to give up inventory and expede confirmation, 
and generally to enter upon the possession and 
management of the deceased's personal estate, for 
behoof of the said minor and pupil children and of all 
interested therein, on his finding caution for his intro- 
missions therewith, and that the same shall be made 
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Fomi of 
Petitloa for 
Appointment 
of Factor. 



forthcoming to the said minor and pupil children and 
all interested in common form; or to do farther or 
otherwise in the premises as to the Court may appear 
right and proper. 

CONDBSCENDENCE. 

1. The late D (design him) died at (place), on (date), and had 
at the time of his death his ordinary or principal domicile in the 
county of Edinburgh (or as the case may be). 

2. The said A and B are the only children and next of kin of 
the said D, but the said A being in minority, and the said B 
in pupillarity, they have not the sUUtM which would qualify 
them in their own names to administer the personal estate of the 
said D ; and having no tutors, or curators, or other legal 
guardians, it is necessary in order to enable them to administer 
said estate that a factor be appointed for them thereon, for the 
purpose of ingathering and managing the same for behoof of 
said children and all interested. 

3. The mother of the said A and B predeceased their father, 
and the petitioners C and E are the paternal uncle and aunt, and 
the petitioners F and G, the maternal uncles of the said A and B. 

4. The petitioners respectfully suggest to the Court that the 
said C is a fit and proper person to be appointed to the office 
of factor, he being willing to undertake the duties thereof. 

NoTB OF Plea in Law. 
The petitioners A and B being the minor and pupil next of kin 
of the said D, and having no legal guardians, are entitled to have 
a factor appointed for them on the executry estate of the said D. 
[To be signed by the Petitioners or by their Law Agent, 

who shall add his address.'] 



56. — Petition for Restriction of Caution. 

Commissariot of Edinburgh. 
In the Sheriff Court of the Sheriffdom of the Lothians 
and Peebles, at Edinburgh, 
A (design him), — Petitioner ; 
The above named petitioner submits to the Court the conde- 
scendence and note of plea in law hereto annexed, and prays 
the Court, — 

To appoint intimation of this application to be made in 
such newspapers as to the Court may seem meet, and 
thereafter to restrict the caution to be found by the 
petitioner, as after mentioned, to the sum of £ , 

or to such other sum as to the Court shaU seem 
proper. 
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CONDESCENDENOE. Form of 

1. The late D (design him) died at (place), on (date), and had E^^H^^^^' 
at the time of his death his ordinary or principal domicile in of^^tioT 
the county of Edinbuigh (or as the case may be), 

2. The petitioner was decerned executor dative qua 

to the said D on (date), and has since prepared and given up an 
inventory of his personal estate amounting in value to £ , 

and craved confirmation thereof. 

3. Before confirmation can be expede, the petitioner requires 
to find caution for his intromissions as executor foresaid, but he 
is unable to do so to the full amount of the inventory, not having 
any friends who are in circumstances to become responsible for 
the same, and, therefore, makes this application to the Court to 
have the amount for which he shall be required to find caution 
restricted. 

4. The debts left due by the said D, together with his funeral 
expenses, have already been discharged by the petitioner, and 
the petitioner is his sole next of kin and the only person 
beneficially interested in the estate of the said D ; 

or, 
4. The amount of the debts left due by the said D and his 
funeral expenses will not exceed £ . The parties 

beneficially interested in the residue of his estate are his widow 
B ; his three surviving children, viz., — ^the petitioner, E and F ; 
and the children of C, a daughter of the said D, who pre- 
deceased him, viz., — ^G and H. The said B and E consent to 
this application being granted. The consent of the said F can- 
not be obtained in consequence of his residence abroad. The 
said 6 and H are in minority, but their father I, as their 
administrator in law, also consents. 

Note of Plea in Law. 
It being competent for the Court, with a due regard to the 
circumstances of the case, to fix the caution to be found by the 
petitioner, he is entitled to have the same restricted as craved. 
[To be signed by Petitioner or by his Law Ageni, 
who shall add his address."] 

FoRH OF Consent. 
We consent to the prayer of the foregoing petition being 
granted. 

[Or if a separate paper."] 

We hereby consent to the caution to be found by A in the 
confirmation to be expede by him as executor of the late D 
being restricted to the sum of £ 
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Form of 
Petition for 
Commiflsion to 
take Oath or 
AfiBrmation. 



66. — PETITION FOR Commission to take Oath 

OB Affirmation. 

Commissariot of Edinburgh. 
In the Sheriff Court of the Sheriffdom of the Lothians 
and Peebles, at Edinbui^h, 
A (design him), — Petitioner ; 
The above named petitioner submits to the Court the conde- 
scendence and plea in law hereto annexed, and prays the 
Court, — 

To grant commission in favour of any magistrate or notary 
public in (place) to take the oath (or, affirmation) of 
the petitioner to the verity of the inventory of the 
personal estate of the deceased D, after designed. 

Condescendence. 

1. The late D (design him) died at (place), on (date), and 
had at the time of his death his ordinary or principal domicile 
in the county of Edinburgh (or as live case may be), 

2. The petitioner is the sole executor of the said D, and 
requires to give up an inventory of his personal estate and 
expede confirmation thereof, but in consequence of his residence 
in a foreign country and at a distance from any British Consul, 
this application is made to the Court in order to avoid great 
inconvenience and expense in his making oath to said inventoij. 

Note of Plea in Law. 
It being competent to make oath to an inventory before a 
commissioner appointed by the Court, it is proper in the circum- 
stances above set forth that a commissioner be appointed. 

[To be signed by Petitioner or his Law Agent, 
who shall add his addressJ] 



67. — PETITION FOR Warrant to Seal Repositories. 



Commissariot of Edinburgh. 
In the Sheriff Court of the Sheriffdom of the Lothians 

and Peebles, at Edinburgh, 
A (design him), — Petitioner ; 
The above named petitioner submits to the Court the conde- 
scendence and note of plea in law hereto annexed, and prays the 
Court, — 

To grant warrant to the Commissary Clerk or his assistants 
to repair to the dwelling house of the deceased P, 
after designed, and to cause seal up his repositories 
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with the Seal of Court, to remain thereon until the said Form of 
D is interred, and thereafter to remove the seals, and Petition for 
to take inventory of what cash, papers, or effects may 5^*"^*^* ^ 
be found therein, as also to make inventory of the lUpMitoriea. 
deceased's household furniture and other effects all in 
order to confirmation. 

Condescendence. 

1. The late D (design him) died this morning at (place), 
having his ordinary or principal domicile in the county of 
Edinburgh. 

2. The petitioner is a son of the said D, but does not know 
whether his father has left any settlement, or how his affairs 
may turn out, and whether or not there will be sufiicient funds 
to pay debts. 

Note of Plea in Law. 
It being competent for the Court to grant said warrant, it 
is proper in the circumstances above set forth that it should be 
granted. 

[To he signed by the Petitioner or his Law Agent, 
who shall add his address J\ 



68. — ^PETITION FOR Warrant to Examine Bspositoribs 

AND Secure Effects. 

Commissariot of Edinburgh. 
In the Sheriff Court of the Sheriffdom of the Lothians 

and Peebles, at Edinburgh, 
A {design him), — Petitioner ; 
The above named petitioner submits to the Court the conde- 
scendence and note of plea in law hereto annexed, and prays 
the Court, — 

To grant warrant to the Commissary Clerk or his assistants, 
to open and examine the repositories after mentioned of 
the deceased D, after designed, particularly with the 
view of ascertaining whether he has left any settle- 
ment of his affairs ; to take possession of any money, 
papers, or effects, or such part thereof as it may appear 
necessary and proper to remove for safe custody, and 
to hold the same, subject to future orders of Court ; 
to secure the property and premises of the said D as 
may appear necessary and expedient in the meantime ; 
and to report proceedings to the Court ; — and there- 
after to grant such further orders for the custody and 
disposal of the said money, papers, property, and 
effects as to the Court may seem proper. 



Decree Dfttive. 
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Fomof COKDESCBNDBfCB. 

Mmittefor 1. The late D (design him) died at {place)^ on (d€Ue\ and 

5!^LSJ-Ai-- bad at the time of his death his ordinaty or pnncipal domicile 
in the county of EdinburgL 

2. The said D is believed to have left considerable personal 
estate, but it is not known whether he has left any settlement 
or has appointed executors. His next of kin are his nephews 
and nieces, most of whom are resident abroad, and as there is no 
one with a title to take charge of his affairs, it has been con- 
sidered desirable to make this application. 

3. The said D carried on business as a {trade or profession^ 
at (place), and resided in furnished lodgings at (pku^), in both 
of which places he has left papers and effects, which it is 
necessary to examine and secure. 

4. The petitioner is a nephew and one of the next of kin of the 
said D (or state what other interest the petitioner has to make 
the applicatiorh.) 

Note of Plea in Law. 
It being competent for the Court to grant said warrant, it is 
proper, in the circumstances, that it shonid be granted. 

[To be signed by the Petitioner or his Law Agent, 
who shall add his address,^ 



69. — ^MINUTE BY Executors Dative for Recall of Decree 
— (1.) Where Averments in Petition found to bb 
Erroneous ; (2.) Where Decree Dative found to bb 
Unnecessary; (3.) Where one of the Executors 
Decerned has Died; or, (4.) Where one of thb 
Executors decerned desires to Withdraw before 
confirication. 

[Written on Petition.'] 

The petitioner (or, his argent) stated that in the foregoing 
petition the name of the petitioner (or, of the deceased) had been 
per incuriam erroneously written instead of 

(or otherwise, describe the error), and craved that the 
decemiture thereon might be recalled in order that a new 
petition might be presented. 

[Signed by Petitioner or Agent.] 
(2.) 
The petitioner (or, his ctgent) stated that since the date of 
the foregoing decree dative, it had been discovered to be un- 
necessary and incompetent, in respect that the deceased D left 
a settlement, in which he appointed executors nominate, who 
had accepted the office, and craved recall of said decree accord- 
ingly. [Signed by Petitioner or Agent.] 
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(3.) Form of 

The petitioners A and B (or, their agent) stated that since Caveat 
the date of the decree dative in favour of them, and of the 
petitioner C, the said C had died, and craved that said decree 
should be recalled, and that the petitioners A and B should be of 
new decerned as executors dative to the said deceased D. 

{Signed by A and B or Agent,'\ 

The petitioners A, B, and C (or, thei/r a>gent) stated that 
since the date of the decree dative in their favour, it had been 
arranged that confirmation should be issued in favour of A and 
B alone, and craved that the said decree should be recalled, and 
•that the petitioners A and B should be of new decerned as 
executors dative to the said deceased D. 

[Signed by Petitioner or Agent,] 



60. — CAVEAT AGAINST Confirmation or Dbobrniturb. 

Commissariot of Edinburgh. 
Caveat for A (design Aim), one of the next of kin of the 
deceased D, after designed {or state interest in the deceased^ s 
estate). 
It is requested that if any inventory of the personal estate of 
the late D {design him) or any petition for the appointment of 
executor to the said D, should be lodged with the Commissary 
Clerk, intimation thereof may be sent to the subscriber. 

[Signed by Party or AgentJ] 

N,B, — Caveat fall on the expiry of six morUhs. 



61.— NOTE OF OBJECTIONS to Confirmation bbing 

Issued. 

Commissariot of Edinburgh. 

In the Sheriff Court of the Sheriffdom of the Lothians 

and Peebles, at Edinburgh, 

Note of Objections by A, B, and C {design them), nephew and 

nieces and next of kin of the deceased D, after designed, 

TO 

The issuing of Confirmation in favour of E as executor 

nominate of the said D. 
1. The said D was at the time of his death — ^which occurred 
only ten days ago — upwards of eighty years of age, and for some 
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Fonn* of years was in feeble healtL He latterly lived with the said E, 
Note of ^ho had great influence over him, and who has now assumed 

Objections. ^^^ entire^control of his affairs, and refused the objectors access 
to his repositories. 

2. The will founded on is alleged to be holograph of the said 
D, but the objectors, who reside at a distance, have not had 
time to satisfy themselves that this is so, or whether there may 
not be other testamentary writings left by the deceased not 
exhibited by the said E. They have reason to believe that such 
writings exist, and object to confirmation being issued, at least 
until they have had full time and opportunity to make farther 
inquiries in the matter. 

[Signed by Objectors or Agent.] 



62.— NOTE OF OBJECTIONS to Rbstriction op Caution. 

Commissariot of Edinburgh. 

In the Sheriff Court of the Sheriffdom of the Lothians 

and Peebles, at Edinburgh, 

Note of Objections by A (design hvm^ or Acr), 

TO 

The Restriction of Caution applied for by B and C {design 
them), sons and executors dative qua next of kin of the 
deceased D {design him), 

1. The objector is a creditor of the said D to the extent of 
£ , for the payment of which he has no security, and objects 
to the amount of caution to be found by the said A and B as 
executors dative foresaid being restricted, as craved in their 
petition ; — 

or, 

1. The allegation made by the said A and B in their petition 
that they are the only parties beneficially interested in the estate 
of the said D is incorrect. The said D left a testamentary writ- 
ing, which the petitioners refuse to recognise as valid, but which 
the objector alleges to be so, and under which she is entitled to 
a share of the deceased's estate. The objector is a sister of the 
said D, and acted as his house keeper for many years, and she 
has a claim for wages, which the petitioners also refuse to admit. 
She therefore objects to any restriction of the caution being 
granted until her claims against the estate of the said D have 
been satisfied. 

[Signed by Objector or Agent,] 
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63.— INVENTOKY, with Sohbdulb op Debts ; and OATH Forms of 
THERETO, (1.) Where Debts are Deducted, (2.) Inventories 
Where Debts ARE Not Deducted. 



and Oaths. 



Inventory of the Personal Estate, wheresoever situated (and of 
the money secured by Scottish Heritable and Personal 
Bonds and other Instruments, excluding Executors), of 
{name and description of deceased) who died at 
on the day of 18 , 



SCOTLAND. 
I. Personal Property. 

1. Cash in the house (if deposited in bank or investedy 

the proceeds to aate of oath to Inve^vtory to be 
given), ...... 

2. Household furniture, silver plate, and other effects 

in the deceased's house, conform to appraise- 
ment (if sold or lent on hire, price with addi- 
tion of interest or hire to he given as above), 

3. Stock in trade and other effects belonging to de- 

ceased, conform to appraisement ?t/ sold off, 
^rice to he given with ike addition oj interest on 
%t as cbbove), ..... 

4. Balance due to the deceased on an account current 

with the Bank, ..... 
Interest thereon to date of oath to Inventory, 

5. Debts due to the deceased upon the following 

documents — 

Personal Bond (describe each Bond, and state 

interest as above), .... 
Heritable Bond (describe each Bond, and state 

interest as above), .... 
Bill (describe each BiU, and state interest as 

above), ..... 

6. Book debts due to the deceased by the following 

parties {name and address of the debtors and 
amount due by eaxh to be given, but ordy the 
true value of the debt to be extended out so as 
to affect the duty. The debts which have been 
recovered should oe stated at the amount recovered, 
and the interest of the money after it has been 
received to the date of the oath to the Inventory 
should be given), .... 

N,B, — In all oases it is to be understood if the money 
realised is paid away in discharge of debts, no interest 
is to be given after it is so paid away. 

7. Bents of heritage due by the following tenants 

falling imder executry (describe them by the crop 
in the case of Land, and the period in the case 
ofHousA), ..... 



d. 
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FoxmB of 

Inyentories 

MdOafthi. 



8. Arrears of interest of money secured on heritable 

bonds excluding executors, and on heritage 

i other than on heritable bonds No. 5), by the 
bllowing parties. 

N.B.—'The Act 33 & 34 Vict. c. 35 makes the interest 
executrj to the date of death. 

9. Shares at ^£100 in the Edinburgh and 
Qlasgow Railway. 

At the price of £ at date of oath to In- 

ventory, ..... 
(State Dividends accrued to date of oath to Inventory,) 

10. Shares of ;£100 of the Bank of Scotland. 
At the price of £ at date of oath to In- 
ventory, ..... 

(Dividends as cbbove.) 

ENGLAND. 

1. Exchequer Bills, £ 

At tne price of £ at date of oath to the 

Inventory, ..... 

2. East India Stock, £ 

(Price as dbove,) 

3. Three per cent. Consols, £ 

(Price as above,) 
{Di/oidmds accrued down to the dcUe of the oath to the 

Inventory to be given.) 

IRELAND. 

1. Shares of the Bank of Ireland at £ 

2. Shares at £50 in Midland Great Western 
Railway, Ireland, at the price of £ 

(Price and Dividends as above to be given.) 

Amount of Personal Estate, . £ 

11. Money segubep by Scottish Bonds excluding 

Executors, &c. 

1. Bond and disposition in security dated 

granted by in favour of the de- 

ceased, excluding executors, over lands in the 
county of (if deceased acquired right by assigna- 
tion, (S;c.y describe title), 

2. Interest thereon to date of oath to Inventory, . 

3. Bond (Personal) dated granted by 

in favour of the deceased, excluding 
executors (if decea^ed^s right is by assignation, 
Sc, describe title), .... 

4. Interest as above, ..... 

Total Amount of Personal Estate in the United 
Kingdom, and money secured on Heritage 
in Scotland, &c., , . , £ 



£ B. d. 
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ABROAD. 
(Describe the Froperty and where locaUy iituaied,) 

SoHBDULB OF Dbbtb duo and owing from the deceased at the 
time of his death to persons resident in the United King- 
dom, and Funeral Expenses, 

I. Debts. 

1. Robert Jennings, Wine Merchant, 

2. John Smith, Qrocer, 

3. James Brown, Butcher, 

4. Thomas Jones, Baker, 

5. Charles Robertson, Draper, 

6. Edward Thomson, Doctor, . 

7. Mary Dunlop, Servant, 

II. Funeral Expenses. 

John Croall & Son, Undertakers, 

Cemetery Fees, ..... 

Total Amount of Debts and Funeral Expenses, £ 

Abstract. 

Total Amount of Personal Estate, as per foregoing 
Inventory, ..... 

Amount of Debts and Funeral Expenses, as per 
Schedule, ...... 

Nett Value of Personal Estate chargeable with Duty, £ 



Fonniof 
Infentoriei 
and Oaths. 



£ B. d. 



(1.) Oath, where Debts are Deducted. 



day of 



one thousand 



At , the 

eight hundred and 

In presence of Esq., Sheriff of the County 

of (oTy Sheriff Substitute, or the Sheriff or 

Commissary Clerk, or his Depute, or Commissioner 

appointed by the Sheriff, or any Magistrate or Justice 

of the Peace within the United Kingdom or the 

Colonies, or any British Consul) : 

Appeared {name and description)^ executor of the deceased 

{name and description), who being solemnly sworn and examined, 

depones, that the said died at domiciled at 

upon the day of and left a widow and lawful issue 

surviving {or as the case may be) : That the deponent has 

entered upon the possession and management of the deceased's 

estate as executor, nominated by him, along with {design them), 

and also with {design him), now deceased {or, who declines to 
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Focms of accept), in a general disposition and deed of settlement, executed 
Inventories by lum upon the day of , registered in the Books 

and Oaths. q| Council and Session on the day of , 

an extract whereof (N,B, — The principal disposition and settle-- 
merU may be prodticed though not registered) is now exhibited 
and signed by the deponent and the said of this 

date, as relative hereto \or, and the deponent has entered (or, is 
about to enter) upon the possession and management of his per- 
sonal or moveable estate as executor dative qua nearest in kin 
{pr^ qua relict, or, qua creditor, &c.)] : That the deponent does 
not know of any testamentary settlement or writing relative to 
the disposal of the deceased's personal estate or effects, or any 
part thereof, other than the said [or, that the de- 

ponent knows of no testamentary settlement or other writing 
left by the deceased relative to the disposal of his personal 
estate or effects, or any part thereof] : That the foregoing In- 
ventory, signed by the deponent and the said as 
relative hereto, is a full and complete inventory of the personal 
estate and effects of the said deceased wheresoever 
situated, and belonging or due to him beneficially at the time of 
his death [and money secured by Scottish bonds or other 
instruments, excluding executors] in so far as the same has 
come to the deponent's knowledge [or, that the deponent does 
not know of any money or property belonging to the deceased 
secured by Scottish bonds or other instruments excluding 
executors ; or^ that the money or property belonging to the 
deceased secured by Scottish bonds or other instruments ex- 
cluding executors is not accounted for in this inventory] : That 
the said deceased had heritable estate in this country {or, the 
said deceased had no heritable estate in this country, in so far as 
known to the deponent) : That the said deceased 
was due and owing at the time of his death to persons resident 
in the United Kingdom the debts enumerated in the foregoing 
schedule : That these debts are payable by law out of the estate 
and effects comprised in the foregoing inventory, are not nor any 
of them voluntary debts made payable on the death of the de- 
ceased, or voluntary debts payable under some instrument 
delivered to the donee thereof within three months before the 
death of the deceased, or debts which are primarily payable out 
of any real estate belonging to the deceased, or debts in respect 
whereof a reimbursement is capable of being reclaimed from any 
real estate of the deceased, or from any other estate or person 
whatsoever : That these debts, with the funeral expenses of the 
said deceased, as also shown in the said Schedule, amount to 
pounds shillings and pence : That 
the nett value at this date of the said personal estate and effects 
situated in Scotland {or, where English or Irish estate is included. 
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in the United Kingdom) [and of the said money (if any)] includ- Forms of 
ing the proceeds accrued thereon down to this date, and after Inventories 
deducting the amount of the said debts and funeral expenses, ^^^ Oaths, 
is pounds sterling, and does not exceed 

pounds sterling. (If eonjvrmaiion he required^ That confirma- 
tion of the said personal estate is required in favour of the 
deponent and the said .) {If confirmation be 

not required^ That confirmation is not at present required.) — All 
which is true, as the deponent shall answer to God. 

(2.) Oath, where Debts not Deducted. 

At , the day of one thousand 

eight hundred and 

In presence of Esq., Sheriff of the county 

of {oT^ Sheriff Substitute, or the Sheriff or 

Commissary Clerk, or his Depute, or Commissioner 

appointed by the Sheriff, or any Magistrate or Justice 

of the Peace within the United Kingdom or the 

Colonies, or any British Consul :) 

Appeared (name and description), executor of the deceased 

(name and description)^ who being solemnly sworn and examined, 

depones, That the said died at (where English 

or Irish estate is included in the inventory, add domiciled in 

Scotland), upon the day of , and left a widow 

and lawful issue surviving {or as the case may be) : That the 

deponent has entered upon the possession and management of 

the deceased's estate as executor, nominated by him, along with 

(design them), and also along with {design him), now deceased 
or, who declines to accept), in a general disposition and deed of 
settlement, executed by him upon the day of , 

registered in the Books of Council and Session on the 
day of , an extract whereof {N.B, — The principal 

disposition and settlement may be produced though not regis- 
tered) is now exhibited and signed by the deponent and the said 
, of this date, as relative hereto [or, and the deponent 
has entered (or, is about to enter) upon the possession and 
management of his personal or moveable estate, as executor 
dative qua nearest in kin {or, qua relict or qua creditor, &c.), 
or, where there has been nx) appointm>ent of executor, state the 
character in which the deponent represents the deceased] : That 
the deponent does not know of any testamentary settlement or 
writing relative to the disposal of the deceased's personal estate 
or effects, or any part thereof, other than the said [or, 

that the deponent knows of no testamentary settlement or other 
writing left by the deceased relative to the disposal of his per- 
sonal estate or effects, or any part thereof] : That the foregoing 
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Fonns of inventory, signed by the deponent and the said as 

^J^to^«* relative hereto, is a full and complete inventory of the personal 
estate and eflfects of the said deceased wheresoever 

situated and belonging or due to him beneficially at the time of 
his death [and money secured by Scottish bonds or other instru- 
ments excluding executors] in so far as the same has come to 
the deponent's knowledge for, that the deponent does not know 
of any money or property belonging to the deceased secured by 
Scottish bonds or other instruments excluding executors ; or, that 
the money or property belonging to the deceased secured by Scottish 
bonds or other instruments excluding executors, is not accounted 
for in this inventory] : That the said deceased had heritable 
estate in this country (or, the said deceased had no heritable estate 
in this country in so far as known to the deponent) : That the 
value at this date of the said personal estate and effects situated 
in Scotland (or, where English or Irish estate is included^ in the 
United Kingdom) [and of the said money ({/"any)] including the 
proceeds accrued thereon down to this date, is pounds 

sterling, and does not exceed pounds sterling. (If con- 

firmation he requvrecl, That confirmation of the said personal 
estate is required in favour of the deponent and the said 
.) (If confirmation he not required^ That confirma- 
tion is not at present required.) — All which is truth, as the 
deponent shall answer to God. 

NOTB. 

[Where Oath taken hy Attorney, dscyfor the Executor.'] 
Appeared attorney for {nam>e arid description) executor 

of the deceased {nam^ and description) conform to power of 
attorney, dated and herewith exhibited and signed by the 

deponent and the said as relative hereto: who being 

solemnly sworn, &c. 

DooQUET ON Deeds Exhibited. 

(Place and date) Keferred to in my deposition of this date 
to the inventory of the personal estate of the deceased (name). 
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64.— ACCOUNT OF PERSONAL ESTATE in rbspbot op Form of 
WHICH A Grant of Probate or Letters op Administra- Account 



TION MAT BE MADE IN ENGLAND. 



Stocks or Funds (includine Ex- 
chequer Bills) of the U^ted 
Kingdom, viz. : . . . 

Stocks, Funds, Bonds of Foreign 
Countries, or of British 
Dependencies and Colonies, 
transferable in the United 
Kingdom, viz. : . . . 

Proprietary Shares or Deben- 
tures of Public Companies, . 

Dividends and Interestdeclared, 
received, and accrued due, in 
respect of the above Invest- 
ments, as per exhibit annexed 
to date of affidavit, 



8. 



d. 



Market Prlea 

of Stook* at 

d%te of 

AfflcUvit 



Gbom Yalvb, 



1 



Cash in the House, 

Cash at the Bankers, 

Money out on Mortgage, Bonds, Bills, Notes, and other 
Securities, 

Interest thereon to date of affidavit, as per exhibit 
annexed, 

Book Debts, 

Other Debts, 

Unpaid Purchase Money of Real and Leasehold 
Estate contracted in lifetime of the deceased to be 
sold, 

Personal Estate over which the deceased had and exer- 
cised an absolute power of appointment, . 

Note. — If the power or life interest was derived under a 
Will, state name and date of death of the deceased ; 
but if under a Deed, state the date, together with 
names and addresses of the Trustees. 

Policies of Insurance on the life of the deceased, or on 
that of any other person, viz. : 

Bonus thereon, 

Household Qoods, Pictures, China, Linen, Apparel, 
Books, Plate, Jewels, Carriages, Horses, &c. : 

If sold, realised gross £ 

If unsold, valued at £ 



8. 



d. 



showing what 
is Personal 
Estate in 
England. 
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Form of 
Account 
showing what 
is Personal 
Estate in 
England. 



Stock in Trade, Live and Dead Farming 
Stock, Implements of Huebandiy, &c : 

If sold, realised gross £ 
If unsold, valued at £ 

Goodwill of business, if taken over at a price, j£ 

If valued according to custom of trade, £ 

Profits of business to date of affidavit, .... 

Ships and Shares of Ships registered at Ports in the 
United Kingdom, valued at 

Profits of same to date of affidavit, .... 

The deceased's share in the Real and Personal Estate 
as a Partner in the Firm of as per 
Balance-Sheet annexed, signed by the surviving 
Partners, * 

Leasehold Property as per detailed description sub- 
joined or annexed : 

Note. — Give particular description, terms unexpired at 
date of afBdavit, gross rents where let, or, if not let, 
either the Assessment to Property Tax or the gross 
(not rateable) Assessment to the Poor Bate ; also the 
groimd rent, together with the nature and amount 
of the yearly outgoings paid by the Lessee as owner. 

If sold, realised gross £ 

If unsold, valued at £ 



£ 



£ 
Less a Mortgage Debt of . . £ 

due from the deceased and created by an 
Indenture dated the day of , for 

which the said Leasehold Property is the 
sole security. 
Rents of the deceased's own Real and Leasehold Pro- 
perty due prior to the death, but not received by 

the deceased, 

Rents of the deceased's Lecuehold Property accrued 
since the death, and apportionment oi the rents, to 

date of affidavit, 

Apportionment of the rents of the deceased's JRedl 

Estate to date of death (stoUe particulars of tiUe), 
Income accrued due, but not received prior to the death, 
arising from Real and Personal Estate, of which the 
deceased was Tenant for Life, or for any less period, 

viz.: 

Apportionment of such income to date of death, . 
The deceased's Interest expectant upon the death of 

now aged years, under the Will 

of proved , or under the 

Settlement made on the Marriage of and 

dated , in the property set out in the exhibit 

annexed, and of which Fund the present Trusteesare — 

Other Personal Estate not comprised under the fore- 
going heads, viz. : — 

To be signed by the persons ) ^ 

making oath or affirmation. ) ** 



8. 
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66.— ADDITIONAL INVENTOKY ; and OATH thbbbto, Forma of 
(1.) Where Debts have been Deducted in the ^^^®S*^!j®" 
Original Inventory, (2.) Where Debts or Addi- ^^ ^•"^ 
TiONAL Debts are Deducted in the Additional 
Inventory, and (3.) Where no Debts are Deducted. 



Additional Inventory of the Peisonal Estate, wheresoever 
situated (and of the Money secured by Scottish Bonds and 
other Instruments, excluding Executors, if any\ of the 
deceased , who died at , on 

the day of , 18 . 



Amount of the personal estate given up in the 
original inventory of the deceased's estate, recorded 
in the Court Books of the Commissariot of Edin- 
burgh, on , 18 , . . . ;£ 

SCOTLAND. 



Estate Undervalued. 

The deceased's interest in the Estate 
of under his settlement 

{SMmbt y£)y as now ascertained, . £ 

Valued in the original inventory at 

. .. . x> 



Difference, 



ENGLAND. 
Effects Omitted. 



Deposit receipt (dMcn^e 

tS), . . . £ 
Interest to date of oath, 



Amount of additional estate, . . . £ 

Gross total amount of personal estate in the United 
Kingdom, £ 

(^Add money secured on bondsy dtc, excluding exectdors, 
given up in the original inventory {if any), and any 
addition to ewh money\ 

Total amount of personal estatein the United Kingdom 
and money secured on heritage, &c., in Scotland, £ 



{Grots, not 
NeU Estate.) 
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Fonnsof 
Inyentories 
and Oathe. 



Schedule of Debts Due and Owing from the Deceased at the 
time of his Death to Persons resident in the United King- 
dom, and Funeral Expenses : — 

Amount thereof contained in schedule to original 
inventory {if any\ £ 

{Insert debts or funeral expenses not previously 
deducted^ 



Total amount of dehts and funeral expenses, . £ 

Abstraot. 

Total amount of personal estate, as per foregoing 
inyentory, .......;£ 

Amount of debts and funeral expenses, as per 
schedule, 

Nett value of personal estate chargeable with duty, £ 

{Add money secured on bonds, <^c., excluding executors, 

ifany), 

Amount of estate chargeable with duty, . . £ 

Note. — Inventory duty on the value {if debts home 
been deducted, on the nett value) of the estate as 
above (including money on bonds, &c., excluding 
executors, if any), £ 

The duty paid on the former inventory, . 

The duty on the additional inventory, . . £ 



(1.) Oath, where Debts have been Deducted in the 

Original Inventory. 



day of 



, one thousand 



At , the 

eight hundred and 

In presence of 
Appeared , executor nominate (or, dative) of the 

said deceased , who being solemnly sWom and 

examined, depones, — That the said died at , 

domiciled in Scotland, on , : That the foregoing is 

an additional inventory of the personal estate of the said deceased 
as ascertained and discovered since the day of , 

when the original inventory of the deceased's estate was recorded in 
the Court Books of the Commissariot of Edinburgh : That the 
deponent has not discovered any other estate or effects belonging 
to the deceased : That the said inventory, which is signed as 
relative hereto, is a full and true inventory of all the personal or 
moveable estate or effects of the said deceased 
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wheresoever situated, already recovered, or known to be existing, Fonns of 
belonging or due to him beneficially at the time of his death Inventories 
(and money secured by Scottish bonds and other instruments, *^^ Oathg. 
excluding executors, if any), in so far as the same has come to 
the deponent's knowledge (or, that the deponent does not know 
of any money or property belonging to the said , 

secured by Scottish bonds or other instruments, excluding 
executors ; or, that the money or property belonging to the said 

, secured by Scottish bonds or other instruments, 
excluding executors, is not accounted for in this inventory): 
That the nett value at this date of the said personal estate and 
effects situated in Scotland (or, in the United Kingdom, if 
English or Irish estate is included) (and of the said money, if 
any), including the proceeds accrued on the additional estate 
given up in this inventory down to this date, and after deduct- | 

ing the amount of the debts and funeral expenses is 
pounds sterling, and under poijinds sterling : That 

confirmation of the additional personal estate given up in this 
inventory is required in favour of (or. That no 

further confirmation is in the meantime required). — All which 
is truth as the deponent shall answer to God. 

(2.) Oath, whbrb Debts or Additional Debts are Deducted 

IN the Additional Inventory. 

[Samie as the preceding Form, except that before the clause setting 

forth the nett value insert] — 

That the said deceased was due and owing at the time of his 
death to persons resident in the United Kingdom the debts enume- 
rated in the foregoing schedule: That these debts are payable by 
law out of the estate and effects comprised in the foregoing inven- 
tory ; are not, nor ^y of them, voluntary debts made payable 
on the death of the deceased, or voluntary debts payable under 
some instrument delivered to the donee thereof within three 
months before the death of the deceased, or debts which are 
primarily payable out of any real estate belonging to the 
deceased, or debts in respect whereof a reimbursement is cap- 
able of being reclaimed from any real estate of the deceased or 
from any other estate or person whatsoever : That these debts, 
with the funeral expenses of the said deceased, as also shown 
in the said schedule, amount to pounds, shillings, 

and pence. 

(3.) Oath, where no Debts are Deducted. 

[Same as the preceding Form (1.) except thcU in the clause 
deponing to the value of the estate omit the word 
" nett " and " and after deducting the amount of the 
debts and funeral expenses."] 

S 
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Forms of 
Inventories 
and Oaths. 



66.— INYENTOKY ad omisaa et male appretiata; and OATH 
THERETO, (1.) Where Debts have been Deducted in 
THE Original Inventory, (2.) Where Debts or 
Additional Debts are Deducted in the Inventory 
ad omissa et male appretiata, and (3.) Where no 
Debts are Deducted. 



Inventory of the personal estate ad omissa et mdie appretiata 
[and of the money secured by Scottish bonds and other instru- 
ments, excluding executors {if any)] of the deceased who 
died at on the day of 18 . 

(The entries in this inventory are in the same form cw hi an 
additional inventory^ Form No. 66.) 



(1.) Oath, where Debts have been Deducted in Original 

Inventory. 



At , the day of , one thousand 

eight hundred and 
In presence of 

Appeared , executor dative ad omissa et male appre- 

tiata (or, substitute executor nominate) of the said deceased 
, who, being solemnly sworn and examined, depones, 
— That the said died at , domiciled in Scotland, 

on : That an inventory of the deceased's personal 

estate was given up and recorded in the Court Books of the 
Commissariot of Edinburgh on , and confirmation 

thereof expede on , by as executor dative qua 

or, as executor nominated by the said deceased 
in a settlement (describe it)] : That there was undervalued in, and 
omitted from, said inventory and confirmation, certain estate and 
effects, as specified in the foregoing inventory ad omissa et mdle 
appretiata: That the said is now deceased, and the 

deponent has been decerned in the Sheriff Court of Edinburgh, 
on , as executor dative foresaid qva, to 

the said (or, that the deponent is substitute executor 

nominate under said settlement), and is about to enter on the 
possession and management of said estate : That the deponent 
has not discovered any other estate or effects belonging to 
the deceased : That the foregoing inventory, which is 

signed as relative hereto, is a full and true inventory of all 
the personal or moveable estate or effects of the said 
wheresoever situated, already recovered or known to be exist- 
ing, belonging, or due to him beneficially at the time of his 
death (and money secured by Scottish bonds or other instru- 
ments excluding executors, if any), in so far as the same has 
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come to the deponent's knowledge ; {<yr^ that the deponent does Fonns o! 
not know of any money or property belonging to the said Inventoriee 

secured by Scottish bonds or other instruments "^^ ^**^ 
excluding executors ; or^ that the money or property belonging 
to the said secured by Scottish bonds or other 

instruments excluding executors is not accounted for in this 
inventory) : That the nett value at this date of the said personal 
estate and effects situated in Scotland {or^ in the United King- 
dom, if JEnglish or Irish estate is included), (and of the said 
money, ifany\ including the proceeds on the estate ad omissa 
et male appretiata now given up down to this date, and after 
deducting the amount of the debts and funeral expenses is 
pounds sterling, and under pounds ster- 

ling : That confirmation ad omissa et male appretiata is required 
in favour of the deponent — ^All which is truth as the deponent 
shall answer to God. 



(2.) Oath, wherb the Debts or Additional Debts are 
Deducted in the Inventory ad omissa et m>ale 
appretiata, 

[Same as the preceding Form, except that hrfore the clause setting 

forth the nett vcdue inseri\ — 
That the said deceased was due and owing 

at the time of his decease to persons resident in the United 
Kingdom the debts enumerated in the foregoing schedule : That 
these debts are payable by law out of the estate and effects 
comprised in the foregoing inventory ; are not, nor any of them, 
voluntary debts made payable on the death of the deceased, or 
voluntary debts payable under some instrument delivered to the 
donee thereof within three months before the death of the 
deceased, or debts which are primarily payable out of any real 
estate belonging to the deceased, or debts in respect whereof a 
reimbursement is capable of being reclaimed from any real 
estate of the deceased, or from any other estate or person what- 
soever : That these debts with the funeral expenses of the said 
deceased, as also shown in the said schedule, amount to 
pounds, shillings, and pence. 



(3.) Oath, where no Debts are Deducted. 

[Same as the preceding Form (1.), eoccept that in the clause 
deponing to the value of the estate omit the uxyrds 
" nett," and " and after deducting the amount of the 
debts and funeral expenses.''] 
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Forms of 
Inyentories 
and Oaths. 



67— COKRECTIVE ADDITIONAL INVENTORY; 

AND OATH THERETO. 

CoRREcrnvE Additional Inyentobt of the Personal Estate of the 
Deceased who died at on the day of 18 . 



Amount of the personal estate given up in the ori- 
^inal inventory of the deceased's estate, recorded 
in the Court Books of the Commissariot of Edin- 
burgh on , . . . . ^ 

Deduct the following item erroneously described in 
said inventory as being situated in Scotland, viz. : — 

j£100 stock of the North Eastern Railway Company, 
value as at date of oath to inventory, . 

£ 
ENGLAND. 

Effects Omitted. 

j£100 stock of the North Eastern Railway Company, 
value as at date of oath to original inventory, when 
duty paid, 

£ 
TSi^mL — ^The value of estate chargeable with duty being the same as m 



the original inventory, no further duty is payable. 



At 



, the 
eight hundred and 
In presence of 



day of 



, one thousand 



Appeared executor nominate (or, dative) of the said 

deceased who being solemnly sworn and examined, depones, 

— That the said deceased died at domiciled in Scotland on 

: That the foregoing is a corrective additional inventory of 
the personal estate of the said deceased, as ascertained and dis- 
covered since the day of , when the original 
inventory of the deceased's estate was recorded in the Court 
Books of the Commissariot of Edinburgh : That the deponent 
has not discovered any other estate or eflPects belonging to the 
deceased : That the said inventory, which is signed as relative 
hereto, is a full and complete inventory of the personal estate 
and effects of the said deceased * wheresoever situated, 
already recovered or known to be existing belonging or due to 
him beneficially at the time of his death, in so far as the same 
has come to the deponent's knowledge : That the value of said 
estate chargeable with duty is the same as that on which duty 
was paid in the original inventory, recorded as aforesaid ; — this 
inventory, being given up only for the purpose of obtaining con- 
firmation to an item of estate correctly valued but erroneously 
described: And confirmation of the estate given up in this 
corrective additional inventory is accordingly required in favour of 
. — All which is truth, as the deponent shall answer to God. 



APPENDIX* 



261 



68,— INVENTORY ad non exeeuta ; and OATH therbto. Forms of 

Iiiveiit(»lea 
Inybntory of the Personal Estate ad nan executa of the Deceased, ^'^ OaUis. 
who died at on the day of 18 . 



The following items of estate were included in a duly 
Btamoed inventory of the personal estate of l^e 
said aeceased , given up and recorded in 

the Court Books of the Commissariot of Edinburgh 
on , and in a confirmation following 

thereon ezpede on , in favour of 

as executor nominate of the said , but the 

said has died without uplifting the 

said items, or transferring them to his own name 
as executor, viz. : — 
[Take in itema as set forth in the original inven- 
tory and confirmation, so far as remaining 
unuplifted and undischarged^ .... 

Amount of estate ad non executay . . i 



day of 



one thousand 



At , the 

eight hundred and 
In presence of 

Appeared , substitute executor nominate {avy 

executor dative ad nan executa) of the said deceased 
who, being solemnly sworn and examined, depones, — That the 
said died at , domiciled in Scotland, on : 

That an inventory of the personal estate of the said deceased 
was given up and recorded in the Court Books of the Com- 
missariot of Edinburgh, on , and confirmation thereof 
expede on , in favour of * , as executor nomi- 
nate of the said deceased under settlement {describe it) : That 
the said proceeded to execute the said confirmation, but 
died on , before this had been fully accomplished, 
leaving the items of estate specified in the foregoing inventory 
unuplifted and untransferred : That the deponent is, by the 
said settlement, nominated to be executor of the said deceased 
after the death of the said {or, That the 
deponent was decerned in the Sheriff Court of Edinburgh, on 
, as executor dative ad thon executa qtia next of kin 
to the said ' )** ^^^^ ^^ deponent has not 
discovered any estate or effects belonging to the said deceased 

other than the estate and effects contained in the 
inventory given up and recorded as aforesaid : That confirmation 
ad non executa of the estate given up in the foregoing inventory 
is now required in favour of the deponent— All which is truth, 
as the deponent shall answer to God. 



FarnttDf 

InvMitoriM 

andOiiklM. 
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69.— COKKECTIVB INYENTOKY; and OATH thkbrto 

WHEBB DbBTS have BEEN DEDUCTED. 



N,B. — ^Where debts have not been deducted, the references 
to the schedule of debts and the nett value will be 
omitted. 



CoBBBonvB Inventobt of the Personal Estate and Effects, 
wheresoever situated (and of the Money secured by Scot- 
tish Bonds, or other instruments excluding Executors, if 



any), of 
day of 



who died at 
18 



on the 



Amount of the personal estate given up in inventory 
recorded in tne Court Books of the CommisBariot 
of Edinburgh on . £ 

Effects Oveb-estimated. 



The deceased's interest in the estate of 
, estimated in the original 

inventory at . . . . £ 
Has been found to be only of the value 

of 

Difference, . £ 



Funds and effects belonging to the 
deceased in the hands of the 
Superintendent of the Mercantile 
Marine Board of Greenock, included 
in the original inventory and con- 
firmation, with the view of obtain- 
ing a title thereto, but which were 
not in Scotland, or within the 
United Kingdom, at the date of 
the deceased's death, and, there- 
fore, not liable in inventory duty, £ 

Therefore deduct 



Total amount of personal estate, . . £ 

Money, &c., excluding executors, as set forth in 

original inventory (i/ any\ 

Total personal estate, and money, &c., excluding 
executors, £ 
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Abstkact. 

Total amount of personal estate, as per foregoing 
inventory, ....... i 

Amount of debts and funeral expenses, per schedule 
appended to original inventory, .... 

Nett value of personal estate chargeable with duty, £ 
(Add Tnoney, Se^ exdvding exectUon, if any,) 

Amount of estate chargeable with duty, . . £ 



N,B. — If the amount of the corrective inventory infer the pay- 
ment of a lower rate of duty than was paid on the or.ginal inventory, 
the corrective inventorv must be stamped with such lower duty^ and 
the duty on the original inventory reclaimed as a spoiled stamp. 



Forma of 
Inventories 
and Oaths. 



At , the 

eight hundred and 

In presence of 



day of 



, one thousand 



Appeared , executor of the said deceased 

, who, being solemnly sworn and examined, depones, — 
That the foregoing is a corrective inventory of the personal 
estate of the said deceased , as ascertained and 

discovered since the day of , when the 

original inventory was recorded in the Court Books of the Com- 
missariot of Edinburgh : That the deponent has not discovered 
any other estate or effects belonging to the deceased : That the 
said inventory, which is signed as relative hereto, is a full and 
true inventory of all the personal or moveable estate or effects 
of the said deceased, wheresoever situated already recovered or 
known to be existing, belonging, or due to him beneficially at 
the time of his death (and of all the money secured by Scottish 
bonds, or other instruments excluding executors, if any\ in so 
far as the same has come to the deponent's knowledge : That 
the nett value at this date of the said personal estate and effects, 
situated in Scotland {pvy where English or Irish estate is included^ 
in the United Kingdom), (and of the said money, ifany\ includ- 
ing the proceeds accrued thereon down to the date of the original 
inventory, and after deducting the amount of the debts and 
funeral expenses, is pounds sterling, and does not exceed 

pounds sterling : That no further confirmation is required. 
— All which is truth, as the deponent shall answer to God. 
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70. — OATH FOB COVTIBICATIOV AFTBB ImTBHTOBT HA8 

BBBV RbOOBDBD. 



At 9 the 

eight hundred and 
In preaence of 

Appeared 
of the deceased 



day of 



, one thousand 



, executor nominate (or, dative) 
, who, heing solemnly sworn 
and examined, depones, — That the said deceased 
died at , on , : That an inventory 

of the personal estate and effects of the said deceased 
was given up and recorded in the Court Books of the Commis- 
sariot of Edinburgh on the day of , , but 

no confirmation was then required or has since been expede : 
That the deponent has not discovered any other personal estate 
or effects belonging to the deceased : That the said inventory is 
a full and true inventory of all the personal or moveable estate 
or effects of the said deceased, wheresoever situated, already 
recovered or known to be existing belonging or due to him 
beneficially at the time of his death (and of all the money 
secured by Scottish bonds or other instruments excluding execu- 
tors, if (my\ with the proceeds accrued thereon down to the date 
of the oath to said inventory, in so far as the same has come to 
the deponent's knowledge : That confirmation of the said per- 
sonal estate is now required in favour of , as 
executor nominate under settlement (describe lY), (or, as executor 
dative qtui decerned to the said deceased in the Sheriff 
Court of Edinburgh on , ). — All which is 
truth, as the deponent shall answer to €k)d. 



71. _ SUPPLEMENTAEY INVENTORY, with Note op 
Trust Funds in England ob Ireland; and OATH 

THERETO. 

SUPPLEHENTART INVENTORY of the Personal Estate, wheresoever 
situated, of , who died at , on 

the day of , 18 



Amount of the deceased's personal estate in Scot- 
land given up in the inventory thereof recorded in 
the Court Books of the Commissariot of Edinburgh, 
on , £ 



Note. — Fimds in England (ory Ireland) held by the deceased in 
trust. 

(Specify funds,) 

Note. — ^The funds specified in the foregoing note, not having belonged 
to the deceased beneficially, are not liable in duty. 
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At , the day of , one thousand Fonni of 

eight hundred and InyeaUaim 

In presence of 
Appeared , executor nominate (or, dative) of the said 

deceased , who being solemnly sworn and examined, depones, 
— ^That the said deceased died at domiciled in Scot- 

land, on : That a full and complete inventory of 

the personal estate belonging or due beneficially to the said 
deceased , with the proceeds accrued thereon to 

date of the oath to said inventory was exhibited and recorded 
in the Court Books of the Commissariot of Edinburgh on 

, , and that confirmation of said personal estate in 

Scotland was expede in favour of the deponent and 

as executors, nominated by the said deceased 

in his settlement (deserve it) dated , and 

recorded along with said inventory in the Court Books of the 
Commissariot of Edinburgh, on (oTy as executor 

dative qiujt , decerned to the said deceased 

, in the Sheriff Court of Edinburgh, on ) : 

That the deponent has not discovered any other estate or effects 
belonging or due beneficially to the deceased : But it has been 
ascertained that the deceased held in trust the funds in England 
(oTy Ireland) specified in the Note to the foregoing inventory, 
and it is now required that said Note be appended to said con- 
firmation in terms of section 43 of 39 & 40 Vict c. 70. — ^All 
which is truth, as the deponent shall answer to God. 



N,B, — The note is appended by making an endorsation on 
the confirmation, as follows : — 

Edinburgh, 18 . — The following Note, set 

forth in a supplementary inventory of the personal estate 

of the deceased , recorded in the Court Books of the 

Commissariot of Edinburgh on 18 9 

viz. — 

(Take in Note,) 

Appended and signed by me in terms of the 
Act 39 & 40 Vict. c. 70, sect. 43. 

Commis8a/ry Clerk, 
NoTB. — ^The deceased died 
domiciled in Scotland. 
(Signed by Clerk) 
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InTcntorifls 
andOtttiu. 



72. — ^Ikvbntoribs and Oaths in Applioations fob Confirma- 
tion UNDEB Small Estates Acts. 

(1.) In Applioations for Confirmation Dativb. 
Act 44 Vict. c. 12, sect 34. 
Inventory of the Personal Estate and Effects, wheresoever 
situated, of (name cmd description of deceased), who died 
at f on the day of 18 



m. 



the 



SCOTLAND. 

Cash in the house, 

Household famiture and other effects 

deceased's house, 

Stock in trade and other effects belonging to 

deceased, 

Sum in bank, viz.: — 

[Any other estate is added in the usual form.'] 



day of 



, eighteen 



At Edinburgh, the 

hundred and eighty 
In presence of 

Appeared {name a/nd description of applicant), who being 
solemnly sworn and examined, depones, — ^That the said 
died at upon the day of , and had at the time 

of death his ordinary or principal domicile in : That the 

deponent is the (widow, or son, or daughter; or brother and next 
of kin, the deceased having died without issue; or universal 
disponee or legatee of the said deceased, conform to last will 
dated , which, with a codicil thereto, dated , is herewith 
produced and signed as relative hereto ; — or other relationship 
or cha/racter, in respect of which representation is applied for), 
and is desirous to enter upon the possession and management 
of the deceased's estate as lus executor: That the deponent does 
not know of any (or, any other) testamentary settlement or 
writing relative to the disposal of the deceased's personal estate 
or effects, or any part thereof : That the foregoing inventory, 
signed by the deponent and the said as relative hereto, 

is a full and complete inventory of the personal estate and effects 
of the said deceased , wheresoever situated, and 

belonging or due to him beneficially at the time of his death, 
in so far as the same has come to the deponent's knowledge : 
That the deceased had (or, had no) heritable estate in Scotland : 
That the value at this date of the said personal estate and effects, 
including the proceeds accrued thereon down to this date, does 
not exceed three hundred poimds sterling : That confirmation of 
the said personal estate in Scotland (l^gland and Ireland, as 
the case may be) is required in favour of the deponent. — All 
which is truth, as the deponent shall answer to God. 
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(2.) Ik Applioationb fob Co]!Cfiiucation Nominatb. 

Aet 44 Vict. tf. 12, Met. 34. 

Inventory of the Personal Estate and Effects, wheresoever 
situated, of {name and description of deceased)^ who died 



Forma of 
InventoriM 
And Oaths. 



Testate on the 
at 



day of 



18 



SCOTLAND. 

Gash in the housei . . • 4 . « jC 
Household furniture and other effects in the house, . 
Stock in trade and other effects belonging to deceased. 

Money in bank, viz., 

[Any other eetate is added in ike wfmL form,'] 



day of 



, eighteen 



At Edinburgh, on the 
hundred and eighty 
In presence of 

Appeared {name and deeeription of applicant), who, being 
solemnly sworn and examined, depones, — That the said 
died testate on the day of at , and 

had at the time of death his ordinary or principal domicile 

: That the deponent is the executor of the said 



in 



deceased A B, and has entered upon the possession and manage- 
ment of his estate as executor nominated by him (along with 

), in his will (or other testamerUary settlement or 
writing), dated the day of , and now 

exhibited and signed by the deponent and the said 
as relative hereto: That the deponent does not know of any 
other will or testamentary settlement or writing relative to 
the disposal of the deceased's personal estate or effects, or any 
part thereof: That the foregoing inventory, signed by the 
deponent and the said as relative hereto, is 

a full and complete inventory of the personal estate and effects 
of the said deceased wheresoever situated, and belonging or due 
to him beneficially at the time of death, in so far as the same 
has come to the knowledge of the deponent : That the deceased 
had (or, had no) heritable estate in Scotland : That the value at 
this date of the said personal estate and effects, including the 
proceeds accrued thereon down to this date, does not exceed 
three hundred pounds sterling : That confirmation of the said 
personal estate and effects in Scotland (England, and Ireland, as 
the case may be) is required in favour of the deponent (and the 
said ).*^A11 which is truth, as the deponent shall 

answer to God. 
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Fonnof 73. — MANDATE TO makb Oath to Inventoby, and cbavb 

M m nd a te i CONFIRMATION BY PARTY Abroad. 

I, A B, considering that I am the ezecutoi nominated by the 
deceased , in his settlement {describe t^), (or 

executor dative decerned to the deceased , by 

decree dated ), and that I am about to enter 

on the possession and management of the personal estate in 
Scotland of the said deceased, and it is necessary that I 
should exhibit and record in the Court Books of the Commis- 
sariot of Edinburgh an inventory of said personal estate, but 
that, in consequence of my residence abroad, it would be incon- 
venient for me to do so personally, do therefore hereby authorise 
and empower , as my factor and man- 

datory, to give up an inventory of the said personal estate, 
make oath thereto, and record the same in said Court Books, 
and also to crave confirmation thereof in my favour as executor 
foresaid. — In witness whereof, I have signed these presents at 

, on the day of , Eighteen 

hundred and eighty 

{IJ'ame cmd d€8ignation)y witness. «. jv a -n 

„ „ witness. ^ ' 

[iTo stamp is required.'] 



74,_BOND OF CAUTION for Executor Dativb. 

I, do hereby bind and oblige me, my 

heirs and successors, as cautioners and sureties acted in the 
Court Books of the Commissariot of Edinburgh, that the sum of 
(ory to the extent of that the sum of) , con- 

tained in the testament dative of umquhile 

, wherein 
is only executor dative qtta , decerned, 

and to be confirmed to him, shall be made free and furthcoming 
to all parties having interest therein as law will, the said 
executor being always bound for my relief as cautioner in the 
premises ; and both parties subject tiiemselves, their heirs, and 
successors, to the jurisdiction of the Sheriff of the Lothians and 
Peebles in this particular, and appoint the Commissary Clerk's 
Office in Edinbuigh as a domicile whereat they may be cited to 
all diets of Court, at the instance of all and sundry having 
interest therein as law will, holding any citation legally affixe<^ 
and left for us upon the walls of said office, as sufficient as if 
we were personally summoned. — In witness whereof, these pre- 
sents are signed by me, at , on the day of 

, eighteen hundred and eighty , before 

these witnesses, &c. 
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Attestation of Cautionbb. Forms of Bond 

of Cantdon, 

Ij one of Her Majesty's Justices of the Peace 

for the county of , do hereby certify that 

is reputed a good and sufficient 
cautioner for the sum of , being 

the amount of the obligation undertaken by the within bond of 
caution. 

[Name) 

[Place) 

Date) 



76.— BOND OF CAUTION under Small Estates Acts. 

Act 44 Vict. c. 12, sect, 34. 

I, , do hereby bind and oblige me, my 

heirs and successors, as cautioners and sureties acted in the 
Court Books of the Commissariot of Edinburgh, that the sum of 

, contained in the confirmation dative of 
umquhile , wherein 

is only executor dative qtia , to be decerned, 

and confirmed to him, shall be made free and furthcoming to all 
parties having interest therein as law will, the said executor 
being always boimd for relief as cautioner in the premises ; 

and both parties subject themselves, their heirs and successors, 
to the jurisdiction of the Sheriff of the Lothians and Peebles 
in this particular, and appoint the Commissary Clerk's Office in 
Edinburgh as a domicile whereat they may be cited to all diets 
of Court, at the instance of all and simdry having interest 
therein as law will, holding any citation legally affixed, and 
left for us upon the walls of said office, as sufficient as if we 
were personally summoned. — In witness whereof, these presents 
are signed by me, at , on the day of , 

eighteen himdred and eighty , before these witnesses, &c. 

Attestation op Cautioner. 

I, , one of Her Majesty's Justices of the Peace 

for the county of , do hereby certify that 

, designed in the foregoing bond, is reputed 
a good and sufficient cautioner for the amount of the obligation 
thereby undertaken. 

iS'ame) 
Place) 
{Date) 
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ForaiB of 76.— CONFIBMATIOX— Tbstamsnt Testamentab^ 

GonfirmatioiL 

Thb Testament Testamentar of umquhile D {design him). 
The said D had pertaining and resting owing to him at the 
time of his decease — 

[T(ike in inventory of the eatcUe of which confirmation has 
been craved, hiU not bonds excluding executors, nor 
estate abroad, nor schedule of debts. Notes of fiinds 
held in trust by deceased appended to an inventory are 
taken in if desired J] 

I, Archibald Davidson, Esquire, Sheriff of The Lothians and 
Peebles, considering that the said D died at , 

upon , and that by his trust disposition and settle- 

ment {or, other writing or writings containing or affecting the 
nomination of executors), dated , and recorded in 

the Court Books of the Commissariot of Edinburgh upon 

, the said D nominated and appointed A and B, — C, in 
the event of his having attained the age of twenty one years, 
which he has now attained ; E, in the event of his being resi- 
dent in this country, but who is now in India ; F, who is now 
deceased ; and G, who has declined to accept ; — it being declared 
that the said A shall be a sine qua non, and that the said B 
shall be entitled to act only while she continues unmarried, — 
trustees under said trust disposition and settlement (and such 
persons as they might assume as trustees), to be his executors. 
( Where trustees have been asswmed, That the said A, B, and C, 
by deed of assumption, dated , and recorded in 

said Court Books on , assumed H and I to be 

trustees under said trust disposition and settlement.) And that 
the said A, B, and C (H and I), trustees, and as such executors 
foresaid, have given up on oath an inventory of the personal 
estate and effects of the said D at the time of his death, includ- 
ing the proceeds accrued thereon to date of oath, situated in 
Scotland {or, in Scotland and England, or, in Scotland and 
Ireland, or, in Scotland, England, and Ireland, a^ the case may 
be\ amounting in value to ; which inventory as 

before written has likewise been recorded in said Court Books, 
of date : Therefore I, in Her Majesty's name and 

authority, ratify, approve, and confirm the nomination of exe- 
cutors contained in the foresaid trust disposition and settle- 
ment (and deed of assumption) {or, other writing or writings 
containing or affecting the nomincUion of executors). And I give 
and commit to the said A, B, and C (H and I), subject to 
the conditions attached to the appointment of the said A and B, 
as above set forth, full power to uplift, receive, administer, 
and dispose of the said personal estate and effects^ grant dis- 
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charges thereof, if needful to pursue therefor, and generally Forms of 
every other thing concerning the same to do that to the office of Confirmation, 
an executor nominate is known to belong: Providing always 
that they shall render just count and reckoning for their intro- 
missions therewith when and where the same shall be legally 
required. 

Given under the Seal of Office of the Commissariot of the 
County of Edinburgh, and signed by the Clerk of 
Court at Edinburgh, the day of , 

eighteen hundred and eighty 

Commiaaary Clerk, 
N,B, — Where English or Irish estate is confirmed, append 
the following note : — " The deceased died domiciled in Scot- 
land " (signed by Clerk), 

Where confirmation issued under special authority, append 
the following note : — ** Issued under special authority, conform 
to interlocutor of Sheriff Substitute, dated " 

(initialed by Clerk), 



77._CONriKMATION— Testament Dative. 

The Testament Dative of umquhile D (design him). 
The said D had pertaining and resting owing to him at the 
time of his decease — 

[Take in inventory of the estate of which confirmation has 
been craved^ biU not bonds excluding executors, nor 
estate abroad, nor schedule of debts. Notes of funds 
held in trust by deceased, appended to an inventory, 
are taken in if desired,^ 

I, Archibald Davidson, Esquire, Sheriff of the Lothians and 
Peebles, considering that by my decree dated , I 

decerned A, son, and one of the next of kin of the deceased D, 
before designed (or, general disponee of the deceased D, before 
designed, conform to last will and testament produced, or, 
factor for B and C, minor and pupil children of the deceased D, 
before designed, conform to appointment by the Sheriff Substi- 
tute at Edinburgh, dated , or other relationship or 
title founded on in the petition), executor dative qv^ next of 
kin (or, general disponee, or, factor for minor and pupil next of kin, 
or other character in which decemiture has been granted) of 
the said D, who died at , on : And seeing 
that the said A has since given up, on oath, an inventory of the 
personal estate and effects of the said D, at the time of his 
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Fonns of death, including the procee^ls accrued thereon to date of oath, 
Confinnatioii. situated in Scotland (or, in Scotland and England, or, in Scot- 
land and Ireland, or, in Scotland, England, and Ireland, ds the 
C€ue may be)^ amounting in value to ; which 

inventory, as before written, has been recorded in the Court 
Books of the Commissariot of Edinburgh, of date , 

and that he has likewise found caution for his acts and intro- 
missions as executor : Therefore I, in Her Maiesty's name and 
authority, make, constitute, ordahi, and confirm the said A 
executor dative qiui next of kin (or otherwise^ as above) to the 
defunct, with full power to him to uplift, receive, administer, 
and dispose of the said personal estate and effects, and grant 
discharges thereof, if needful to pursue therefor, and generally 
every other thing concerning the same to do that to the ofl&ce of 
executor dative qita next of kin {or otherwisej as above) is 
known to belong: Providing always that he shall render just 
count and reckoning for his intromissions therewith, when and 
where the same shaJl be legally required. 

Given under the Seal of Office of the Commissariot of the 
County of Edinburgh, and signed by the Clerk of 
Court at Edinburgh, the day of , 

Eighteen hundred and eighty 

Conmiiesary Clerk. 
N,B, — Where English or Irish estate is confirmed, append the 
following note : — " The deceased died domiciled in Scotland " 
{signed by Clerk), 



78.— CONFIRMATION— EiK to Testament Tbstambntar. 

First Eie to the Testament Testamentab of umquhile 

D {dedgn him). 
The said D had pertaining and resting owing to him at the 
time of his decease — 

[Take in inventory of the additional estate of which con- 
frmation is craved, but not bonds excluding executors, 
nor estate abroad, nor schedule of debts. Notes of 
funds held in trust by deceased, appended to a/a inven- 
tory, are taken in if desired J\ 

I, Archibald Davidson, Esquire, Sheriff of the Lothians and 
Peebles, considering that the said D died at , on 

, and that A, B, C, H, and I, as (accepting, 
where a/rvy of the eocecutors named had declined, or, surviving, 
whsre any of the executors named had died, or, accepting and 
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surviving, tu the ease may 60), executors nominate of the said Formi of 
D, under and in virtue of trust disposition and settlement, and Oon flrm atio n . 
deed of assumption (or other toriting or toritinga relating to or 
affecting the nomination of exectUors), dated , 

and recorded in the Court Books of the Commissariot of Edin- 
burgh on , gave up an inventory of his personal 
estate and effects on , and expede a testament 
testamentar upon : And seeing that the said A, 
being now deceased, and the said B, being now married, and 
therefore, in terms of her appointment, no longer entitled to act 
as executor, the said C, H, and I have given up, on oath, an 
additional inventory of the personal estate and effects of the 
said D at the time of his death, including the proceeds accrued 
thereon to date of oath, situated in Scotland (or^ in England, or, 
in Ireland, or in cmy two or in aU of these countriee)^ amount- 
ing in value to ; which additional inventory, 
as before written, has been recoided in said Court Books, of 
date : Therefore I, in Her Majesty's name 
and authority, of new ratify, approve, and confirm the nomina- 
tion of executors contained in the foresaid trust disposition and 
settlement, and deed of assumption {or^ other writing or writings 
relating to or affecting the nomination of executors) : And I 
give and commit to the said C, H, and I full power to uplift, 
receive, administer, and dispose of the said personal estate and 
effects contained in the foresaid additional inventory, grant dis- 
charges thereof, if needful to pursue therefor, and generally 
every other thing concerning the same to do that to the office of 
an executor nominate is known to belong: Providiag always 
that they shall render just count and reckoning for their intro- 
missions therewith, when and where the same shall be legally 
required. 

Given under the Seal of Office of the Commissariot of the 
County of Edinburgh, and signed by the Clerk of 
Court at Edinburgh, the day of » 

eighteen hundred and eighty 

Commissary derh 
y,B, — ^Where English or Irish estate is confirmed, append 
the following note : — *' The deceased died domiciled in Scot- 
land " (signed by Clerk). 
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Forms of 79.— CONFIRMATION— EiK to Tkstambnt Datht^ 

CanfirmfttioiL 

First Eik to the Testament Datiyb of umquhilb D 

{design Mm). 

The said D had pertaining and resting owing to him at the 
time of his decease — 

r 

[Take in inventory of additional estate of which confirma- 
tion is cravedf but not bonds excluding exeeutors, nor 
estate abroad^ nor schedule of debts. Notes of funds 
held in trust by deceased^ appended to an inventory, 
are taken in if desired.] 

I, Archibald Davidson, Esquire, Sheriff of the Lothians and 
Peebles, considering that by my decree, dated , 

I decerned A {as in the original confirmation) executor dative 
qua {as in the original confirmation) of the said D, who died 
at , on , and that the said A gave up an 

inventory of the personal estate and effects of the said D on 
, and expede a testament dative upon : 

And seeing that the said A has now given up, on oath, an addi- 
tional inventory of the personal estate and effects of the said D 
at the time of his death, including the proceeds accrued thereon 
1o date of oath, situated in Scotland (or, in England, or, in 
Ireland, or in any two or in all of these countries), amounting in 
value to , which additional inventory, as before written, 

has been recorded in the Court Books of the Commissariot of 
Edinburgh, of date , and that he has likewise found 

caution for his acts and intromissions as executor : Therefore I, 
in Her Majesty's name and authority, of new make, constitute, 
ordain, and confirm the said A executor dative qua {as in the 
original confirmation) to the defunct, with full power to him to 
uplift, receive, administer, and dispose of the said personal estate 
and effects contained in the foresaid additional inventory, grant 
•discharges thereof, if needful to pursue therefor, and generally 
every other thing concerning the same to do that to the office of 
executor dative qu4i {as in the original confirmation) is known 
to belong : Providing always that he shall render just count and 
reckoning for his intromissions therewith, when and where the 
same shall be legally required. 

Given under the Seal of Office of the Commissariot of the 
County of Edinburgh, and signed by the Clerk of 
Court at Edinburgh, the day of , 

eighteen hundred and eighty 

Commissary Clerk, 

N.B. — Where English or Irish estate is confirmed, append the 
following note : — ^' The deceased died domiciled in Scotland " 
{signed by Clerk). 
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80.— CONFIRMATION— TbSTAMBKT TbBTAMEIITAR Forms o! 

ad omiaaa e$ male appretiakk Confinn»ti<m. 

Thb TiBSTAMBNT Tbbtambntar od omtssa et male appreliata 

OF UMQUHILB D {deeign him). 

The said D had pertaining and resting owing to him at the 
time of his decease — 

[Take injrom the Inventory the items of estate to be Cor^irmed.] 

I, Archibald Davidson, Esquire, Sheriff of the Lothians and 
Peebles, considering that the said D died at upon 

, and that by his trust disposition and settlement 
(or other toriting or writings contavMng or ejecting the nomina- 
tion of eoceoutors) dated , and recorded in the Court 
Books of the Commissariot of Edinburgh upon , the 
said D nominated and appointed A and B, whom failing, G, to be 
his executors, and that ^e said A and B are both now deceased 
without haying fully confirmed the personal estate of the 
deceased, and ^e said G, as substitute executor nominate, has 
given up, on oath, an inventory of the personal estate and 
effects (id omissa et male appretiata of the said D at the time of 
his death, including the proceeds accrued thereon to date of 
oath situated in Scotland (or, in England, or in Ireland, or in 
any two, or in aU qf these eoiwUries), amounting in value to 
, which inventory, as before written, has been recorded 
in said Court Books of date : Therefore I, in Her 
Miyesty's name and authority, ratify, approve, and confirm the 
nomination of the substitute executor contained in the foresaid 
trust disposition and settlement {or other writing or writings 
containing or affecting the nomination of executors) : And I 
give and commit to Uie said C full power to uplift, receive, 
administer, and dispose of the said personal estate and effects 
contained in the foresaid inventory ad omissa et male appretiata, 
grant discharges thereof, if needful to pursue therefor, and 
generally every other thing oonceming the same to do that to 
the ofiBice of an executor nominate ad omissa et male appretiata 
is known to belong : Providing always, that he shall render 
just count and reckoning for his intromissions therewith, when 
and where the same shall be legally required. 

Given under the Seal of OfiBice of the Commissariot of the 
Goimty of Edinburgh, and signed by the Clerk of 
Court at Edinburgh, the day of eighteen 

hundred and eighty. 

Commissary Clerk, 

N.B. — If English or Irish estate is confirmed, append the 
following note: — ''The deceased died domiciled in Scotland" 
(signed by Clerk). 
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Pomuof 81.— OONFIBMATION— TESTAHmrr Datiyb 

OoBfhrmatifin. ad omissa et nude appreticUa. 

Thb TESTAHion! Datiys ad omiaaa et male appretiata 
OF UMQUHiLB D {design him). 

The said D had pertaining and resting owing to him at the 
time of his decease — 
[Take vnfrom the Inventory the items of Estate to he Confirmed^ 

I, Archibald Davidson, Esquire, Sheriff of the Lothians and 
Peebles, considering that by decree, dated , I 

decerned A, son, and one of the next of kin of the deceased D, 
before designed (or, residuary legatee of the deceased D before 
designed under his trust disposition and settlement produced, 
or other relationship or title /otmded on in the petition) executor 
dative ad omissa et male appretiata qua next of kin (or, residuary 
legatee, or other cluvracieT in which decemitwre has been granted) 
of the said D, who died at on : And 

seeing that the said A has since given up, on oath, an inventory 
of the personal estate and effects ad omissa et male appretiata 
of the said D at the time of his death, including the proceeds 
accrued thereon to date of oath situated in Scotland (or, in 
England, or in Ireland, or in amy two or in all of these 
countries), amounting in value to , which inventory, 

ad omissa et male appretiata as before written, has been recorded 
in the Court Books of the Gommissariot of Edinburgh, of date 

, and that he has likewise found caution for his 
acts and intromissions as executor : Therefore I, in Her Majesty's 
name and authority, make, constitute, ordain, and confinn the 
said A executor dative ad omissa et male appretiata qua next 
of kin {or otherwise, as above) to the defunct, with full power to 
him to uplift, receive, administer, and' dispose of the said per- 
sonal estate and effects contained in the foresaid inventory ad 
omissa et male appretiata, and grant discharges thereof, if need- 
ful to pursue therefor, and generally every other thing concern- 
ing the same to do that to the office of executor dative ad omissa 
et male appretiate qua next of kin {or otherwise, as above) is 
known to belong : Providing always, that he shall render just 
count and reckoning for his intromissions therewith, when and 
where the same shall be legally required. 

Given under the Seal of Office of the Gommissariot of the 
County of Edinburgh, and signed by the Clerk of 
Court at Edinburgh, the day of , eighteen 

hundred and eighty 

Commissary Clerk, 

iirj?.-*-If English or Irish estate is confirmed, append the 
following note : — *< The deceased died domiciled in Scotland " 
(signed by Clerk). 
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82.— CONFIRMATION— Tbstambnt Txstambittab Fonmof 

€ui non exeeuta, Co nftrm atioa. 

Thb Tbstamjbnt Tsstambntar ad non exeeuta of umquhilb D 

{akaign him). 
The said D had pertaining and resting owing to him at the 
time of his decease — 

[Take in the Inventory o/JSetate to be Cof{firmedJ] 
1, Archibald Davidson, Esquire, Sheriff of the Lothians and 
Peebles, considering that the said D died at upon 

, and that by a trust disposition and settlement 
{or other writing or writings containing or ejecting the nomi- 
nation of executors) dated and recorded in the Court 
Books of the Commissariot of Edinburgh upon the said 
D, nominated and appointed A and B, whom failing, C and E, 
to be his executors, and that the said A and B gave up an 
inventory of the personal estate and effects of the said D on 

and expede a testament testamentar thereof in 
their favour on , but have both since died without 

having fully uplifted or transferred to their own names as 
executors the estate confirmed by them : And that the said C 
and E, as substituted executors nominated as aforesaid, have 
now given up on oath an inventory of said personal estate and 
effects ad non executa situated in Scotland {or in England, or in 
Ireland, or in any two or in all of these countries), amounting 
in value to , which inventory aa non executa 

as before written, has been recorded in said Court Books of date 
: Therefore I, in Her Majesty^s name and authority, 
ratify, approve, and confirm the nomination of the substitute 
executors contained in the foresaid trust disposition and 
settlement (or other writing or writings containing or affect- 
ing the nomvnation o/ executors) : And I give and commit to the 
said C and E full power to uplift, receive, administer, and dis- 
pose of the said personal estate and effects contained in the 
foresaid inventory ad non executa, grant dischaiges thereof, if 
needful to pursue therefor, and generally every other thing con- 
cerning the same to do that to the office of an executor nominate 
€id non executa is known to belong : Providing always, that they 
shall render just count and reckoning for their intromissions 
therewith, when and where the same shall be legally required. 
Given under the Seal of Office of the Commissariot of the 
County of Edinburgh, and signed by the Clerk of 
Court at Edinburgh, the day of eighteen 

hundred and eighty . Commissary Clerk 

KB. — If English or Irish estate is included, append the 
following note: — **The deceased died domiciled in Scotland" 
{signed by Clerk), 
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Formi of 83.— CONFIRMATION— Tbstakbnt Dativb ad non 

Confirmation. exeeukL 



Thb Tebtambnt Datiyb iut non executa of 
UHQUHiUB D {derign him). 



The said D had pertaining and resting owing to him at the 
time of his decease — 



[T<ike in the Inventory of Estate to he Coi\firmed.'\ 

ly Archihald Davidson, Esqniie, Sheriff of the Lothians and 
Peebles, considering that the said D died at , on 

, that A and B {design them) as executois nominate 
of the said D under his settlement (describe it), dated , 

and recorded in the Court Books of the Commissariot of Edin- 
burgh, on , gave up an inventory of his personal 
estate and effects on and expede a testament testa- 
mentar thereof in their favour on , that the said 
A and B are both since dead without having fully uplifted or 
transferred to their own names as executors foresaid the estate 
confirmed by them, and that by decree, dated , 
I decerned C residuary legatee of the deceased D, before 
designed, under his said settlement (describe it) produced (or 
other title or character founded on in the petition), executor 
dative ad non exectUa qua residuary legatee (or other title or 
character in which decemiture has been granted) of the said 
D : And seeing that the said C has since given up, on oath, an 
inventory of the said personal estate and effects ad non eacecuta 
situated in Scotland (or in England, or in Ireland, or in cmy 
two, or in all of these countries) amounting in value to , 
which inventory ad non execuia as before written, has been 
recorded in said Court Books, of date , and that he 
has likewise found caution for his acts and intromissions as 
executor: Therefore I, in Her Majesty's name and authority, 
make, constitute, ordain, and confirm the said C executor dative 
ad non executa qua residuary legatee (or otherwise, as above) to 
the defunct, with full power to hun to uplift, receive, administer, 
and dispose of the said personal estate and effects contained 
in the foresaid inventory ad non executa, grant discharges 
thereof, if needful to pursue therefor, and generally every other 
thing concerning the same to do that to the office of executor 
dative ad non executa qua residuary legatee (or otherwise, as 
above) is known to belong: Providing always, that he shall 
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lendei just count and reckoning for his intromissions therewith, Forms of 
when and where the same shall be legally required. Confirmation. 

Giyen under the Seal of Office of the Commissariot of the 
County of Edinburgh, and signed by the Clerk of 
Court at Edinburgh, the day of 

eighteen hundred and eighty 

C(ymm%89ary Clerk, 

N.B. — ^If English or Irish estate is confirmed, append the 
following note : — ** The deceased died domiciled in Scotland " 
(signed by Clerk), 



84— CONFIBMATION— CoNFiRicATioN Nominate. 

Co^firmoHon issued under the Act 44 Vict e. 12, sect 34. 

Confirmation in favour of C D, residing at , executor 

nominate of A B (design deceased) who died testate on 
the day of 18 , at , and 

had at the time of death his (or^ her) ordinary or principal 
domicile in 

The said deceased A B had pertaining and resting owing to 
him (or, her) at the time of his (or, her) death the following 
personal estate and effects, viz. :— 

[Take in particulars of Estate as specified in the Inventory 

to be ConfirmedJ\ 

I, Archibald Davidson, Esquire, Sheriff of the Lothians and 
Peebles, considering that the said A B died testate, on the 
day of , at , and had at the time of 

death his (or, her) ordinary or principal domicile in : 

And further, considering that the said A B by his (or, her) will 
(or, other writing containing the nofmnation qf exeotUor) dated 
the day of , and recorded in the Court 

Books of the Conunissariot of Edinbuigh, on , 

nominated and appointed the said C I) to be his (or, her) 
executor, and now seeing that the said C D, as executor 
nominate foresaid, has given up, on oath, an inventory of the 
whole personal estate and effects of the said A B at the time 
of his (or, her) death, including the proceeds accrued thereon to 
date of oath, situated in Scotland (and England, and Ireland, 
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Fanns of 08 the ease may be)^ amoimting in value to as 

Confimiatioii. theiein and hereinbefore set forth, and that the said inventory 
has likewise been recorded in the said Court Books, on the 
said day of : Therefore I, in Her 

Majest3r'8 name and authority, ratifiy, approve, and confirm the 
nomination of executor contained in the foresaid will {or, other 
writing containing the nomination of executor) : And I give 
and commit to the said C D full power to uplift, receive, 
administer, and dispose of the said personal estate and effects, 
grant discharges thereof, if needful to pursue therefor, and 
generally everything concerning the same to do that to the 
office of an executor nominate is known to belong : Providing 
always, that he shall render just count and reckoning for his 
intromissions therewith, when and where the same shall be 
legally required. 

Given under the Seal of Office of the Commissariot of the 
Goimty of Edinburgh, and signed by the Clerk of 
Court at Edinburgh, the day of , 

eighteen hundred and eighty 

Cotnmiaaary Clerk 



86.— CONFIEMATION— CoOTiBMATiON Dative. 



Confirmation issued under the Act 44 Viet. c. 12, sect, 34. 

Confirmation Dative of A B who resided at {name and 

description of deceased). 

The said A B had pertaining and resting owing to him (or, 
her) at the time of his (or, her) decease — 

[Tdke in Inventory ofJEstate to be Confirmed.'] 

I, Archibald Davidson, Esquire, Sheriff of the Lothians and 
Peebles, considering that the said A B died at , 

on , and had at the time of death his {or, her) 

ordinary or principal domicile in : And seeing that 

C D his (widow, or son, or daughter ; or her son or daughter ; 
or, disponee or legatee conform to testamentary writing pro> 
duced, or any other person entitled to representation other than 
an executor nominate) has given up, on oath, an inventory of 
the personal estate and effects of the said A B at the time of 
death, including the proceeds accrued thereon to date of oath, 
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sitiiated in Scotland (Snglandf and Ireland, as the ease may Fonm of 
be), amounting in value to , and has deponed that the Confinnatloii. 

whole penonal estate and effects of the said A B does not 
exceed in value three hundred pounds, which inventory, as 
before written, has been recorded in the Court Books of the 
Commissariot of Edinburgh of date , and that 

has likewise found caution for acts and intromissions as 

executor: Therefore I, in Her Majesty's name and authority, 
decern, make, constitute, ordain, and confirm the said C* D 
executor dative qua (relict, next of kin, or other character va 
which coi\fimuUion nuxy have been applied for) to the deceased, 
with full power to to uplift, receive, administer, and 

dispose of the said personal estate and effects, and grant 
discharges thereof, if needful to pursue therefor, and generally 
every other thing concerning the same to do that to the office 
of executor dative qva is known to belong : Pro- 

viding always, that shall render just count and reckoning 

for intromissions therewith, when and where the same 

shall be legally required. 

Given under the Seal of Office of the Commissariot of the 
County of Edinburgh, and signed by the Clerk of 
Court at Edinburgh, the day of , 

eighteen hundred and eighty 

CommiBeaTy Clerk 



86.— STAMP DUTIES imposed bt thb Act 48 Gbo. III. 
c. 149, SoHEDULB, Pabt IIL, on Confibmations of 
Testaments, Testamentaby and Dative, and on Inven- 
tobies to be bxhibitbd in the commissaby coubts in 
Scotland. 



Note. — Superseded, except as regards additional inventorie 
where the original inventory has been recorded prio 
to Ist September, 1815. See page 201. 

OoNFiBMATioN of any Testament, Testamentary or Dative, 
or Eik thereto, to be expede in any Commissary Court 
in Scotland after the 10th day of October, 1808, where 
the deceased shall have died before or upon that day, 
and subsequent to the 10th day of October, 1804. 



$ii 
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Stamp Duties. 



IwsNTQBT to be exhibited and recorded in any Oonuniasary 
Court in Scotland of the estate and effects of any per- 
son deceased who shall have died after the 10th day of 
October, 1808. 



Where the estate and effects 

Duty. 

Above the value of £20 and under the value of £100 10s. 

Ofthevalueof .100 ... 200 £2 

200 ... 300 5 

300 ... 460 8 

460 ... 600 11 

eOO ... 800 15 

800 ... 1,000 22 

1,000 ... 1,500 80 

1,500 ... 2,000 40 

2,000 ... 3,500 60 

3,500 ... 5,000 60 

6,000 ... 7,500 75 

7,500 ... 10,000 90 

10,000 ... . 12,500 110 

12,500 ... 15,000 135 

15,000 ... . 17,500 160 

17,500 ... 20,000 185 

20,000 ... 25,000 210 

25,000 ... 80,000 260 

30,000 ... 35,000 310 

36,000 ... 40,000 360 

40,000 ... 45,000 410 

45,000 ... 60,000 460 

60,000 ... 60,000 560 

60,000 ... 70,000 650 

70,000 ... 80,000 750 

80,000 ... 90,000 850 

90,000 ... 100,000 950 

100,000 ... 125,000 1200 

125,000 ... 150,000 1400 

150,000 ... 176,000 1600 

175,000 ... 200,000 2000 

200,000 ... 250,000 2500 

250,000 ... 300,000 3000 

300,000 ... 350,000 3500 

350,000 ... 400,000 4000 

400,000 ... 600,000 6000 

600,000, or upwards, 6000 
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87.— STAMP DUTIES DCPOSBD by THB AoT 55 Obo. III. Stamp Duties. 

a 184, Schedule, Part III., on Confirmatioks of 
Testaments, Testahentart and Dative, and on 
Inventories to be exhibited in the Commissart 
Courts in Scotland. 



Note, — Superseded as regards inventories, except additional 
inventories where the original inventory has been 
recorded after 31st August, 1815, and before Ist 
April, 1880. See page 201. 

Confirmation of any Testament Testamentary or Eik 
thereto, or of any Testament Dative,* to be expeded in 
any Commissary Court in Scotland where the deceased 
shall have died before or upon the 10th day of Octo 
ber, 1808, and subsequent to the 10th day of October, 
1804. 

Inventory to be exhibited and recorded in any Commissary 
Court in Scotland of the estate and effects of any per- 
son deceased who shall have died after the 10th day 
of October, 1808. 



Dtttt. 



Where the estate and effects are — 



Above the value of £20 and 


un 


der£50 


Of the value of ^50 


• • • 


100 


100 


>•• 


200 


200 


!•• 


300 




800 


> . . 


450 




450 


1 . . 


600 




600 


> . • 


800 




800 


1 « . 


1,000 




1,000 


>• • 


1,500 




1,500 


1 •• 


2,000 




2,000 


>•• 


3,000 




3,000 


» . • 


4,000 




4,000 


>•• 


5,000 




5,000 


1 •• 


6,000 




6,000 


1 . • 


7,000 




7,000 


» . • 


8,000 




8,000 


« . « 


9,000 




9,000 


■ . • 


10,000 




10,000 


. . 


12,000 




12,000 


. . 


14,000 




HOOO 


. • 


16,000 



TeiUte. 


Intartate. 


108. 


108. 


108. 


£1 


i2 


.3 


5 


8 


8 


11 


11 


15 


15 


22 


22 


30 


30 


45 


40 


60 


50 


75 


60 


90 


80 


120 


100 


150 


120 


180 


140 


210 


160 


240 


180 


270 


200 


300 


220 


330 


250 


375 



* It appears to have been assumed that a testament dative could 
never be issued except the deceased had died intestate ; and it was 
accordingly subjectea in all cases to intestate duty. 
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DUTT. 



Stamp Dntlei. 




Wheie the estate and effects are — 


Of the value of ;ei6,000 and under ^£18,000 


18,000 


20,000 


20,000 


25,000 


26,000 


30,000 


30,000 


35,000 


35,000 


40,000 


40,000 


45,000 


45,000 


50,000 


50,000 


60,000 


60,000 


70,000 


70,000 


80,000 


80,000 


90,000 


90,000 


.. 100,000 


100,000 


.. 120,000 


120,000 


.. 140,000 


140,000 


.. 160,000 


160,000 


.. 180,000 


180,000 


.. 200,000 


200,000 


.. 250,000 


250,000 


.. 300,000 


300,000 


.. 360,000 


360,000 


.. 400,000 


400,000 


.. 500,000 


500,000 


.. 600,000 


600,000 


.. 700,000 


700,000 


800,000 


800,000 


.. 900,000 


900,000 


. 1,000,000 


1,000,000 an 


d upwards 


NoU.— -By 22 & 23 Vict c. S 


6 ri3th Aufi 



Teitate. 

£280 

310 

350 

400 

450 

625 

600 

675 

760 

900 

1,050 

1,200 

1,350 

1,500 

1,800 

2,100 

2,400 

2,700 

3,000 

3,750 

4,600 

5,250 

6,000 

7,500 

9,000 

10,500 

12,000 

13,500 

15,000 



Intestata. 

£420 

465 

525 

600 

675 

785 

900 

1,010 

1,125 

1,350 

1,675 

1,800 

2,025 

2,250 

2,700 

3,150 

3,600 

4,050 

4,500 

5,625 

6,750 

7,875 

9,000' 

11,250 

13,500 

16,750 

18,000 

20,260 

22,500 



every £100,000 and fractional part of £100,000 above £1,000,000 
there was imposed, if testate, £1500 ; if intestate, £2260. By 27 & 
28 Vict. c. 66, sect 5, inventories of persons dying after 25tn July, 
1864, where the whole estate did not exceed £100 in value, were 
exempted from duty. 



88.— STAMP DUTIES imposed by the Act 43 Vict, a 14 
(24th Maech, 1880), sect. 9, in lieu op the Stamp 
Duties then payable upon all Inventobies to be 
Exhibited and Beoorded in any Commissary Court 
IN Scotland on and after the 1st April, 1880, except 
UPON Additional Inventories where the Original 
Inventory had been given up before said date. 

Note. — Superseded, except as regards additional inventories, 
where the original inventory has been given up after 
1st April, 1880, and before Ist June, 1880. See 
page 201. 
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Where the estate and effects 



Above the value of £100 and under £200 



Of the value of— 



••• 



••• 



••• 



••• 



200 
300 
400 
600 

600 ••• 

800 

1,000 

1,500 

2,000 

3,000 

4,000 

6,000 

6,000 

7,000 

8,000 

9,000 

10,000 

12,000 

14,000 

16,000 

18,000 

20,000 

25,000 

30,000 

35,000 

40,000 

45,000 

50,000 

60,000 

70,000 

80,000 

90,000 

100,000 

120,000 

140,000 

160,000 

180,000 

200,000 

250,000 

300,000 

350,000 

400,000 

600,000 and upwards 
then, in addition to the said 
duty of £11,250, for every 
full sum of £100,000 in ex- 
cess of £500,000, and also 
for any fractional part of 
£100,000 so in excess, 







Stamp Dntias. 




Dntj. 




r £200 


£2 




300 


4 




400 


6 




600 


9 




600 


11 




800 


15 




1,000 


22 




1,500 


30 




2,000 


40 




3,000 


62 




4,000 


88 




5,000 


113 




6,000 


140 




7,000 


165 




8,000 


190 




9,000 


215 




10,000 


240 




12,000 


275 




14,000 


325 




16,000 


375 




18,000 


425 




20,000 


475 




25,000 


665 




30,000 


690 




35,000 


816 




40,000 


940 




45,000 


1,065 




50,000 


1,190 




60,000 


1,375 


• 


70,000 


1,625 




80,000 


1,876 




90,000 


2,125 




100,000 


2,375 




120,000 


2,750 




140,000 


3,250 




160,000 


3,750 




180,000 


4,250 




200,000 


4,750 


ft 


250,000 


6,625 




300,000 


6,876 




350,000 


8,125 




400,000 


9,376 




500,000 


11,260 





2,500 
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ViJwof 89.- 


-TABT.E 


SHOWING THB *^ 


Annuitl^. pjjn ANNUM HELD OK 


Act 16 Sc 17 Vict. c. 


""H^"^ "^^ 


Birth, . £1892 8 6 


1 . 


, , 


1906 13 


2 . 






1919 2 


3 . 






1926 8 


4 . 






1928 16 


5 . 






1926 19 6 


6 . 






1921 12 


7 . 






1913 4 6 


8 . 






1902 16 6 


9 . 






1890 19 6 


10 . 






1878 3. 


11 . 






1864 7 


12 






1849 12 


13 






1833 18 6 


14 . 






1817 7 6 


15 






1800 8 6 


16 






1783 13. 


17 






1767 16 


18 . 






1753 5 6 


19 






1740 11 


20 . 






1729 9 6 


21 






1719 17 


22 






1713 1 


23 






1706 16 . 6 


24 






1700 11 6 


25 






1694 


26 






1686 14 6 


27 . 






1677 5 6 


28 






1667 1 


29 . 






1656 1 


30 . 






1644 7 6 


31 






1632 


32 . 






1619 . 6 


33 . 






1605 4 


34 . 






1590 9 6 


35 . 






1574 17 . 6 


36 , 






1558 9 . 6 


37 . 






1541 10 6 


38 . 






1524 


39 . 






1506 1 6 


40 . 






1487 10 


41 . 






1468 4 


42 . 






1447 11 6 


43 , 






1426 2 


44 . 






1403 10 


45 . 






1379 14 6 


46 . 






1354 16 6 


47 , 






1328 2 6 



A SINGLE Life — Schedule to 



Teanol 
Age. 


Value. 




48 . . . 


£1300 9 


6 


49 . . . 


1271 19 


6 


60 . 


1242 19 


6 


61 . . . 


1213 17 





62 . . . 


1185 14 





63 . . . 


1157 17 


6 


54 . 


. 1130 13 





55 . 


1103 18 





56 . 


1077 10 





57 . 


. 1051 10 





58 . . . 


. 1025 10 





59 . . . 


999 1 





60 . . . 


972 1 





61 . 


943 15 


6 


62 . 


914 2 





63 . 


. • 883 6 





64 . 


. . 852 9 





65 . 


821 12 


6 


66 . 


790 15 





67 . 


761 19 





68 . 


733 8 


6 


69 . 


705 4 





70 . 


677 9 





71 . 


650 8 





72 . . . 


623 19 


6 


73 . . . 


597 7 


6 


74 . . . 


569 13 





75 . . . 


541 


6 


76 . 


511 9 


6 


77 . . . 


477 17 





78 . . . 


444 9 


6 


79 . 


412 9 


6 


80 . . . 


381 3 





81 . 


350 14 


6 


82 . . . 


321 14 


6 


83 . 


292 10 





84 . 


263 2 





85 . . . 


. 234 18 


6 


86 . . . 


... 207 16 





87 . 


. ' 184 11 


6 


88 . . . 


. . 164 17 


6 


89 . . 


148 7 





90 . . . 


133 9 





91 . . . 


122 16 





92 . . . 


107 7 





93 . . . 


93 3 





94 . . . 


79 8 


6 


95 . . , 


64 11 
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Acts of Caution, 152. 

Administration, Letters of. See P&obate. 

Affirmation, 135. 

Agent's Fees, 209. 

Ambassadors, domioile of, 19. 

Ann, 108. 

Annuities^ 100, 103, 108, 127, 132, 286. 

Appeals, 191. 

Appraisements, 125. 

Argentine Bepnblic, law of, 15. 

Assumed Trustees and Executors, 40, 41, 175. 

Attomies and Mandatories, 
may make oath, 50, 134. 
power must be exhibited, 134. 
are not confirmed, 50, 79. 

Aunts, as executors dative, 
full blood, 60, 221. 
half blood, 60, 222. 

Authority, Special See Warrant. 

Bankruptcy Act, as to executors creditors, 70, 

Belgium, law of, 15. 

Beneficiaries, Statutory, 61-65, 225, 226. 

Bills, 118. 

Bonds, payable to bearer, 118, 126. 

heritable. See Heritable Seoxtrities. 
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Bonds of Caution. See Caution. 

Britisli Snbjeotfl, Wills of. See Testahentabt Writings. 

Brother, as executor dative, 
german, 60, 220. 
consanguinean, 60, 220. 
uterine, 62, 226. 
as administrator, 14, 233. 

Building Society, heritage sold by, 109. 

Calendar of Confirmations and Inventories not confirmed, 184. 
of English and Irish Probates and Letters of Administra- 
tion, 185. 
Calling of Petitions for decree dative, 89. 

Caution, 

statutory provision, 95, 149. 
application for restriction, 149, 240. 

procedure therein, 190. 

consents thereto, 150, 241. 

intimation of petition, 150. 

extent of restriction, 150. 

objections thereto, 151, 190, 246. 
who may be cautioners, 151. 
attestation of cautioner, 152, 269. 
act of caution, 152. 
bond of caution, 152, 268, 269. 

Caveats, 190, 245. 

Certificate of Intimation on Petitions, 87, 88, 188. 

Certificate of Stock payable to survivor, 112. 

Certificate on Probates and Letters of Administration, 159. 

Channel Islands, 14, 130. 

Children, 

as executors dative, 60, 219. 

as administrators, 14, 232. 

nominated executors, 43. 

of predeceasing next of kin as executors dative, 63, 64, 226. 

Clerks of Court, 6, 7, 186. 

Colonies, British, law of, 13. 
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CommiBflariot, 6, 182. 

Commissary Courts, 

their establishment, 1. 

jurisdiction of principal Court, 2. 

jurisdiction of inferior Commissaries, 3. 

court books a general record, 4. 

reconstituted, 4. 

powers restricted, 4. 

territorial jurisdiction defined, 5. 

abolished, 5. 

jurisdiction transferred to Sheriff, 6. 

Commission to take oath, 133, 242. 
Commnnion of Ooods abolished, 67. 
Compositions, 93, 95. 

Confirmation, 

what it is, 1. 

in what Courts competent, 156. 

one confirmation though two sets of executors, 47. 

formerly vested intestate succession, 55, 92. 

estate confirmed must be included in inventory, 94. 

confirmation not compulsory, 96. 

effect of special assignations, 96. 

oath must state whether confirmation required or not, 138. 

previous forms, 153. 

statutory forms, 154, 155. 

altered to include inventory, 156. 

modified by subsequent Acts, 157, 158. 
forms now in use, 270, 271. 

of English and Irish estate. See Ikventobibs of Per- 
sonal Estate. 
when equivalent to Probate, 158, 180. 
when Probate equivalent to, 159. 
compared with Probate, d^c, 160. 
statutory effect as a title, 160, 162. 
confers full power to administer, 161. 
executor unconfirmed may sue, 161. 

but cannot discharge, 162. 
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Confirmation (continued), 

each debt most be confirmed, 162. 

and at its full value, 162. 
efiect of partial confirmation, 163, 164. See Partial 

CONFIBMATION. 

when confirmation transmits title, 165. 

as executor dative, 165, 

as executor nominate, 166. 
effect as to trust funds in England, 167. 
effect as to trust funds in Scotland, 169. 

former practice, 169. 

present practice, 170. 

no authority therefor, 170. 
apparent grounds, 171. 

view of authorities, 171. 

remedy suggested, 172. 
additional confirmation. See Eik. 
application for as executor nominate. See Executor 

Nominate. 
application for as executor dative. See Executor Dative. 

Confirmation ad non executa, 165, 166, 177, 179, 237, 277, 
278. 

Confirmation ad omiaaa et male appretiata, 175, 176, 177, 

236, 275, 276. 

Confirmation dative, 153. See Confirmation under Small 
Estates Acts. 

Confirmation nominate, 153. See Confirmation under 
Small Estates Acts. 

Confirmation under Small Estates Aets, 
application by parties, 110, 142. 
Clerk of Court to prepare inventory, 140, 142, 266, 267. 

and expede confirmation, 141, 142, 279, 280. 
where estate in England or Ireland, 141, 142, 148. 
identity and relationship of applicants, 141, 143, 145, 
value of estate, 141, 143. 
before whom oath may be taken, 141, 143. 
fees fixed by Acts, 141, 143, 144. 
summary of enactments, 144. 
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Confirmation nnder Small Estates Aots {continued)f 
method of application optional, 145. 
no allowance made for debts, 146. 

nor for duty paid where estate afterwards found to 

exceed £300, 147. 
procedure in such cases, 147. 
where death previous to Ist June, 1881, 148. 
See Inventory Duty. 

Consignation Fees, 93, 95. 

Consent, of husbands, 76. 

to restriction of caution, 150, 241. 

Consuls, domicile of, 19. 
certificates by, 37. 

Contingent Interests, 127. 

Conveyanee in fiEtvour of Survivor, 111. 

Copies, authentic, 36. 

of Probates, and Letters of Administration, 183. 

Copyright, 101. 

Corporations, as executors nominate, 43. 
as executors dative, 71. 

Corporeal Moveables, 117, 125. 

Correspondence, 7. 

Court Fees, 206. 

Cousins, as executors dative — 
full blood, 60, 222. 
half blood, 60, 222. 

Creditors, as executors dative, 68, 224. 
debt must be constituted, 68. 
charge may be dispensed with, 68. 
within six months' rank pari passu, 69. 
may expede partial confirmation, 69, 95. 
intimation of application, 69. 
oath of verity unnecessary, 69. 
may be conjoined before confirmation, 69. 
deceased domiciled abroad, 70. 
of next of kin of deceased, 70, 224. 
provisions of Bankruptcy Act, 70. 
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Creditors {corUintied)^ 

who may be decerned, 71. 

€id omiaaa et mcUe appretiatay 175, 177. 

Crops, 100. 

Crown, as vUimiM hceresy 72. 

Curator Bonis. See Judicial Factor. 

Customs, annuity and beneyolent fund, 116. 

Date of Death, 81, 135. 

Death, must be averred, 82. 
deponed to, 135. 

Debts, discharged in will, 113. 
locality of, 118. 
may be valued, 127. 
deduction of. See Ikventort Duty. 

Deelarations instead of oaths, 135. 
of intention as to domicile, 18. 

Declinatures by executors nominate, 50, 53. 

Decree Dative, 

method of obtaining, 79. 
applicant must petition, 80. 
statutory form of petition, 81. 

whether superseded, 81, 186. 
particulars required in petition, 81. 

place and date of death, 81. 

domicile of deceased, 82. 

title of petitioner, 82. 

relationship to be traced, 82. 

prior claimants cleared ofi^ 83. 

documents founded on, 83. 

if domicile foreign, law to be stated, 83, 232-235. 

where domicile uncertain, 83. 
on authority granted under Presumption of Life limita- 
tion Act, 84, 236. 
alternative title where survivance doubtful, 86. 
intimation and publication, 86, 87, 188. 
certificate of intimation, 87, 88, 188. 
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Decree Dative (contirmed), 

special intimation of subsequent petitions, 88, 189. 
object of special intimation, 89. 
when unnecessary, 89. 
calling and procedure in Oourt, 89, 189. 
compearer cannot be conjoined without a petition, 90, 189» 
when decree may be extracted, 90. 
may be recalled before confirmation, 90, 91, 189, 238, 

244, 245. 
whether it enures to survivor, 91. 
a good title to sue, 161. 
See Executor Dative. 

Deletions, in holograph writings, 32. 
of executors' names in will, 34. 

Deponent, who may be, 134. 
resident abroad, 134. 
unable to write, 139. 

Deposit Beceipts payable to survivor, 112. 
where payable, 123. 

Discharge in Will, 113. 

Discount on payments not due, 126. 

Disponee. See Oeneral Disponee. 

Domestics, domicile of, 19. 

Domicile, 

definition, 16. 
domicile of origin, 17. 
acquired domicile, 17. 
presumption of residence, 17. 
declarations of intention, 18. 
of pupils and minors, 18. 

married women, 18. 

lunatics, 18. 

domestics, 19. 

students, 19. 

mariners, 19. 

exiles, 19. 

missionaries, 19. 

officials, 19. 
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Domieile (cantin/ued)^ 

military and naval service, 20. 
Indian service, 20. 
two residences, 21. 
general cases, 21. 
settler or visitor, 22. 
how question obviated, 22. 
may be national, not local, 23. 
statute in regard to, inoperative, 24. 
must be set forth in petition, S2. 
procedure where uncertain, 83. 
when it must be deponed to, 98, 135. 

inserted in or noted on confirmation, 158. 
what it determines, 8. 

where confirmation may be applied for, 5, 8, 23, 82, 84. 

who may be confirmed, 8. 

what estate may be included, 97, 98, 99, 179. 

whether debts may be deducted, 131. 

incidence of government duties, 8, 15. 
See Law of Domicile. 

Donations mortis causa, 112. 
Donation or Trust, HI. 

Edicts of Ezecutry abolished, 79. 

procedure under, 90. 
Eiks to Confirmation, 175, 179, 272, 274. 

KnglisTi Law of succession and administration, 
in what countries it prevails, 13. 
differs from law of Scotland, 14. 
transmission of executorship, 53. 
wills of married women and minors, 10. 

English Personal Estate, 128. 

enumeration of items, 129, 253. 

Estate abroad, 97, 99, 129. 

not in deceased's name, 110. 
in transUu^ 121. 
transmitted after death, 121. 
of no present value, 127. 
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Ezaxnination of Parties, 5. 

Ezeontor Dative, 

office beneficial, 55. 

propinquity a title thereto, 56. 

beneficial interest preferred, 56. 

when necessary, 56. 

who entitled to appointment, '57. 

original order of preference, 57. 

right of the relict, 58. 

right of the general disponee, 58. 

order of preference now, 59. 

general disponee, 59, 218. 

substitute disponee, 59, 218. 

disponee by succession, 59, 219. 
next of kin, 59, 219, 223. 

representatives of next of kin, 60, 223. 
statutory beneficiaries, 

father, 61, 225. 

mother, 62, 226. 

brothers and sisters uterine, 62, 226. 

children of predeceasing next of kin, 63, 226. 
postponed to next of kin, 63. 
to other beneficiaries 1 63. 
representation limited, 64. 
meaning of term, 64. 

partial intestacy, 65. 
relict, 66, 223. 
husband, 67, 223. 
creditors of deceased, 68, 224. 

of next of kin, 70, 224. See Creditors. 
trustee on sequestrated estate, 70. 
liquidators, 71. 
funerator, 72, 224. 
legatees, 73, 225. 

judicial factor for beneficiaries, 73, 230. 
judicial factor on deceased's estate, 74, 231. 
procurator fiscal, 75. 
married women, 76. 
minors and pupils, 76, 227-229. 
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Executor Dative (corUirvued), 

factors for minora and pupils, 77, 229. 
parties resident abroad, 79. 
ad omissa. See Confirmation <id omiasa, 
ad rum executa. See Confirmation ad non executa. 
See Degree Datiye. 

Exeeutor Vomiuate, 
office, a trust, 25. 
deed of nomination must be validly executed, 25. 

See Testamentary Writings. 
recall of nomination, 33. 

by deletion of name, 34. 
terms of appointment, 38. 
constractiYe appointment, 38, 214. 
testamentary trustees, 39. 

assumed, 40. 

appointed by Court, 40; 
appointed under a power, 40, 
assumed under Trusts Acts, 41. 
indefinite nomination^ 42, 214. 
ex officio^ 43. 
corporations, 43. 
substitute, 44. 

heir of last sundving trustee, 44. 
nomination contingent, 45. 

on attaining majority, 45. 

while residing in this country, 45. 
nomination lapsed, 46. 
nomination limited,. 46. 
sine qtia nan, 46. 
nomination joint, 46. 
two sets of executors, 47. 
nomination uncertain, 48, 214, 215. 
married women, 48. 
minora and pupils, 49. 
insane, 50. 

resident abroad, 45, 50. 
must be confirmed or renounce, 50. 

infirm or imbecile, 51. 
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Ezeontor Voxoinate {continued)^ 

cannot be found, 51, 216. 

acceptance or declinature not obtained, 51, 215. 

power to confirm not reserved, 52. 

declinature dispensed with, 53. 
transmission of office under English law, 53. 
may sue before confirmation^ 162. 

Exile, domicile of, 19. 

Ex Officio, nomination as executor, 43. 

Exoneration, actions of^ 5. 

Extracts from records, 183. 

judicial. See Deobb£ Dative. 



Factors for Minors and Pupils, 77, 229, 239. 

Factors loco tutoris. See Judicial Factous. 

Familyy nomination of as executors, 42. 

Father, as executor dative, 60, 61, 221, 225. 
as administrator, 14, 233. 

Fees of Court, 206. 
of agents, 209. 
under Small Estates Acts, 210. 

Feu-Duties, 100, 108. 

Foreign Bills of Exchange, 118. 

Foreign Wills, 

validity must be certified, 36. 

translation must be produced, 36. 

held valid if proved in Court of domicile, 37. 

authenticated copies, 37. 

consular certificates, 37, 216. 

notarial copies, 37. 

Friendly Society Funds, 117. 

Funeral Expenses, 133. 

Fnnerator as executor dative, 72, 224. 

Furniture destined to widow, 126, 132. 
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Oeneral DiBponee as executor dative, £8, 59, 218. 
substitute, 59, 218. 
by suooession, 59, 219. 

Goodwill, 127. 

Oovenunent Funds, 1 24. 

Orandohild, as executor dative, 60, 220. 
as administrator, 14. 

Orandfafher, as executor dative, 60, 223. 

Gratuitous Investments, 112. 

Ground Annuals, 100, 103, 108. 

• 

HeirSi nomination of, as executors, 42. 

Heir of Last Surviving Trustee, 44. 

Heirship Moveables, 101. 

Heritable Securities excluding Executors, 
subject to inventory duty, 101, 103. 
may be given up in special inventory, 102. 
cannot be included in probate, 102. 
are not confirmed, 103. 
interest on, 126. 

Heritable Securities not excluding Executors, 
personal quoad succession of creditor, 102. 
included in inventory and confirmation, 103. 

Holograpb Wills. See Testamentary Writings. 

Husband and Wife, rights of survivor, 66, 67. 

Husband, as executor dative, 67, 223. 
consent of, 10, 76. 
as administrator, 14, 232. 

Indian Domicile, 20. 

Indian Gk>vemment Promissory Notes, 122. 

Indian Estate realised by administrator general, and trans- 
mitted to this country, 122. 

Interest, apportionment of, 108. 

Interest in Trust Estate, 101. 

Interlineations in Wills, 32, 34. 
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Intimation of FetitionB, 57, 86^ 88, 89, 150, 188, 190, 191, 192. 

Inventories of Personal Estate, 

former practice, 92. 

complete inyentory required by statute, 93, 137. 

only estate in inventory confirmed, or recoverable by 
executors, 94. 

might be partially confirmed, 95. 

partial confirmations abolished, 95. 

personal estate subject to duty and confirmation now 
identical, 97. 

formerly only Scotch estate subject to duty and con- 
firmed, 97. 

estate in England and Ireland may now be included along 
with it, 97, 180. 
must be stated separately, 98. 
and the whole, if any, included, 98. 

duty and confirmation may still be limited to Scotch 
estate, 99. 
must be so where domicile abroad, 99. 
estate elsewhere to be noted, 99. 

estate to be valued at date of oath, 99. 

points to be observed in preparing inventories, 100. 

forms issued by Inland Revenue, 139, 247. 

additional inventories, 174, 179, 200, 255. 

ad omissa et male appretiata^ 176, 258. 

ad Tion executa^ 178, 261. 

corrective additional, 179, 260. 

corrective, 180, 203, 262. 

supplementary, 169, 264. 

Inventory Duty, 

Act of 1804, 93, 195. 
Act of 1808, 93, 95, 97, 195, 200, 281. 
Act of 1815, 196, 201, 283. 
Act of 1859, 196, 284. 
Act of 1864, 196, 284. 
Act of 1880, 196, 201, 284. 
Act of 1881, 130, 143, 197 et eeq, 
leading provisions of, 197. 
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Inventory Dnty (contim^d)^ 

rate in lieu of former duties, 197. 

percentage instead of graduated scale, 197, 199. 

table of duties now payable, 200. 

covers legacy and succession duty in certain cases, 1 99, 
202. 
debts may be deducted in inventory, 130, 197. 

deduction optional, 131. 
not final, 131. 
when competent, 131. 
what debts may be deducted, 131. 

onerous obligations, 132. 

marriage contract provisions, 132. 

rent, taxes, servants' wages, 132. 

not gratuitous or cautionary obligations, 1 33. 

funeral expenses, 133. 
schedule of debts must be deponed to, 137. 

final adjustment of, 180, 203. 
fixed duty of 30s. on small estates, 143, 197. 

covers legacy and succession duty, 144, 146. 

to what cases applicable, 145, 197. 

no deduction of debts, 146. 

on what estate payable, 146. 

where afterwards found to have been inapplicable, 147* 
duties on additional inventories, 199, 200, 201. 
inventories exempted from duty, 202. 
final adjustment of duty, 203. 
when value of estate fixed, 204. 
return of duty on ground of debts, 204. 
penalties, 205. 

Investments payable to Survivor, 110. 
formal conveyances. 111. 
deposit receipts, 112. 
certificates of stock, 112. 
questions obviated as regards revenue, 112. 

Irish Personal Estate, 128. 
Joint Executors Vominate, 46. 
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Jndioial Factors as executors dative, 73, 74, 230, 231. 
Jndioial Applioations, 186. See Procedure in Court. 

Law of Domicile, 

regulates right to administer, 8. 

executors nominate, 9, 36, 37. 

executors dative, 10. 
must be stated in petitions, 10, 83, 232-235. 

or by minute, 11. 

importance of this requirement, 13. 
may be special, 15. 

Leasehold Subjects, 129. 

Legacy and Succession Duty, 15, 144, 146, 199, 202. 

Legatee as executor dative, 73, 225. 

License to Pursue, 162. 

Liferenter, estate of, 125. 

Liquidators as executors dative, 71. 

Locality of Estate, 

corporeal moveables, 117. 
contract debts, 118. 
bills and promissory notes, 118. 
bonds, stocks and shares, 118, 119. 
specialty debts, 119. 
Scotch securities, 120. 
ships and their cargoes, 120. 
estate in transitu^ 121. 

transmitted after death, 121. 
Indian Government promissory notes, 122. 
partnership funds, 123. 
deposit receipts, 123. 
insurances, 124. 
government funds, 124. 
sums due by government departments, 124. 
money in Post Office Savings Bank,. 124. 
assets under Regimental Debts Act, 125. 

Lunatics, domicile of, 18. 

as executors nomiaate, 50, 51. 
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Han, Isle cxf, 130. 

Mandate, 134, 268. See Attornibs and Majtdatobibs. 

HarinerSi domicile of, 19. 

Harriage Contract Fnnds, 113, 132, 

Harried Women, 

wills of, in England, 10. 
domicile of, 18. 
as executors nominate, 48. 
as executors dative, 76. 
property of, 67. 

Minerals, 100, 108. 

Minors and Pupils, 

wills of, in England, 10. 

domicile of, 18. 

as executors nominate, 45, 49. 

as executors dative, 76, 227, 228, 229. 

Missionaries, domicile of, 19. 

Money, directed to be invested in heritage, 101, 

Mortgages, English and Irish, 129. 

Mother, as executor dative, 62, 226. 
as administrator, 14, 233. 

Mournings, for widow and family, 133. 

Mntual Wills, 31, 32. 137. 

Nephew, as executor dative, 
full blood, 60, 220. 
half blood, 60, 221. 

Next of Kin, 

nomination of, as executors, 42. 
as executors dative, 56, 59, 219-223. 
meaning of term, 59, 60, 65. 
representatives of, 60, 223. 
creditors of, 70, 224. 

Niece, as executor dative, 
full blood, 60, 220. 
half blood, 60, 221. 
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Notarial Bxeontion of wills, 29, 30. 
Notarial Copies of foreign wills, 37. 



Oath to Inventory, 

before whom taken, 133, 
commission to take oath, 133, 242. 
who may depone, 134. 
affirmations or declarations, 135. 
what must be deponed to, 135. 

fact, place, and date of death, 135. 

domicile of deceased, 135. 

deponent's title, 135. 

all testamentary writings, 136. 

completeness of the inrentory, 137. 

other revenue requirements, 137. 

whether confirmation is required, 138. 
special oath for confirmation, 138, 264. 
forms issued by Inland Bevenue, 139, 247. 

Objeotions, to caution being restricted, 151, 190, 246. 
to confirmation being issued, 190, 217, 245. 

Officials, domicile of, 19. 

Palinode, 5. 

Partial Confirmation, 69, 92, 94, 95, 163, 164, 176. 

Partial Intestacy, 65. 

Partnership Assets, 101, 123, 127. 

Patent Bights, 101. 

Pay or Pension due by Government, 124. 

Personal Estate quoad Succession, 100. See Heritable 
Seousitibs, Rents, Stipend, Building Sooiett. 

Petitioners only can be decerned, 80. 

Petitions, Form o^ 81, 186-188. 

Place of Death, 81, 135. 

Polioies of Insurance, 

when ezecutry estate, 115. 
what determines right to, 116. 

X 
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Policies of Inraranoe {contmued)^ 

on life of deceased, but not subject to his disposal, 116. 
under Married Women's Policies of Assurance Act, 117. 
where payable, 124. 
how valued, 126, 128, 146. 

Post Office Savings Bank, funds in, 124. 

Power of Disposal, 114. 

division not disposal, 114. 

how power may be exercised, 114. 

Power to Confirm cannot be reserved, 62. 

Practitioners, 6. 

Predeceasing Next of Kin, 64. 

Presumption of Life Limitation Act, 84, 236. 

Price of Lands unpaid, 101. 

Probate and Letters of Administration granted in England 
and Ireland, 
when confirmation equivalent to, 158. 
when equivalent to confirmation, 159. 
compared with confirmation, 160. 
certificate thereon by commissary clerk, 159. 
copies deposited in commissary office, 183. 
calendar of, 185. 

Probate Courts of England and Ireland, 

sealing of confirmations in, 148, 158, 169, 179. 

Proceeds and Profits, 99, 126. 

Procedure in Court on Petitions, 186. 
for decree dative, 89, 189. 
recall of decerniture, 189. 
restriction of caution, 190. 
special warrant, 191.^ 
sealing repositories, 192. 

Procurator Fiscal, 57, 70, 75. 

Promissory Notes, 118. 

Propinquity as a title to confirmation, 65. 

Provident Society Funds, 117. 

Pupils. See Minors and Pupils. 
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Quot, 92. 

Beal Burdens, 103, 127. 

Beoall of Decree Dative, 91, 92, 189, 238, 244, 245. 

Beoords, Commissary, 4, 181. 

distinct from Sheriff Court books, 182. 
extracts from, 183. 
searches in, 185. 

Begimental Debts Act, assets under, 126. 

Belationship. See Title of Pbtitioner. 

Beliot as executor dative, 58, 66, 67, 223. 
as administrator, 14, 232. 

Bents as Bxeontry Estate, 100. 
by common law, 104. 
under Apportionment Acts, 105. 
of arable farms, 106. 

grass farms, 106. 

crofts, 107. 

urban subjects, 107. 

mines, quarries, and fishings, 108. 
forehand rents, 104, 107. 

Bepositories. See Warrant. 

Bepresentatives of If ezt of Kin as executors dative, 60, 223. 
Besidnary Legatee. See General Disponee. 
Bestriction of Caution. See Caution. 
Beversionary Interests, 113, 127. 
Bevooation of nomination as executor, 33» 
by deletion of name, 34. 

BailorSi domicile of, 19, 20. 

Savings Bank Funds, 117. 

Schedule of Debts. See Inventory Duty. 

Seal of Probate Conrt See Probate Court. 

Seal of Commissariot retained, 6, 

Sealing Bepositories. See Warrant. 
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Bearohes, 185. 

Beenrities, locality of, 120. 
how valued, 128. 

See Hebitablb Segubitibs. 

Bentenoe Honey, 93, 95. 

Bottler, domicile of, 22. 

Bhares and Stocks, 

registered abroad, 118. 

in this country, 119. 

under Oolonial Kegisters Act, 119. 
how valued, 126. 

Sheriff Court Books, distinct from records of Oommissariot, 182. 

Ships and their Cargoes, 120, 121. 

Sine qua non, executor nominate, 46. 

Sister, as executor dative, 
■german, 60, 220. 
consanguinean, 60, 220. 
uterine, 60, 226. 
as administrator, 10, 233. 

Small Estates Acts. See Oonfibmation ; Inventoby Dutt. 
Soldiers, domicile of, 20. 
Soldiers' Wills, 183. 
Special Assignations, 96. 
Specialty Debts, 119. 

Stamp Duty on Inventories. See ImrsNTOBY Duty. 
on bonds of caution, 152. 

appraisements, 125. 

mandates, 135. 

Statutory Beneficiaries, 61-65, 67, 225, 226. 

Stipend, 108. 

Stocks. See Shabes. 

Students, domicile of, 19. 

Substitute Disponee, 59, 218. 

Substitute Executor Nominate, 44, 175, 176, 178. 

Survivance Doubtfiol^ 86. 
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Teftament Dative, 153, 154, 271. See OoNFisMAnov. 

Testament Testamentar, 153, 155, 370. See Ookfibication. 

Teitamentary Writixigs, 

attested deeds lirevious to 1st October, 1874, 26. 
attested deeds after 1st October, 1874, 27. 

remedy for informal execution, 27. 

essential requisites, 28. 

what may be proved, 28. 

may be proved in application for confirmation, 29, 217. 

notarial execution, 29, 30. 
may be written or printed, 30. 
date and place of execution, 30. 
testing clause, 31. 
witnesses, 31. 
mutual wills, 31. 
holograph wills, 31. 

must be deponed to as holograph, 32. 

date, 32. 

mutual wills holograph of one party, 32. 

deletions and interlineations, 32, 213. 

** memoranda," « drafts," dsa, 33. 
revocation, 33. 

by deletion, 34. 
wills of British subjects. Act relating to, 34. 

made out of the United Kingdom, 35. 

made within the United Kingdom, 35. 

not revoked by change of domicile, 35. 

procedure under Act, 36. 

authentic copies of, 36. 
must be recorded along with inventory, 94, 136. 
when additional writings discovered, 137. 
formerly engrossed in confirmation, 153. 
wills, foreign. See Fobeion Wills. 

Testing Clause, 31. 

Title of Deponent in oath, 135. 

Title of Petitioners for decree dative, 57, 65, 82. 
relationship must be traced, 82. 
prior claimants cleared off, 83. 
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Title of Petitioners {contimisd)^ 

documents founded on produced, 83. 

when domicile foreign, law stated, 83, 232-235. 

alternatiye, 83, 86, 235. 

TranslationB of foreign wills, 36. 

Transmission of Offloe of Executor, 

in England, 53. 
in Scotland, 165. 

Trustee, on sequestrated estate, 70, 75. 
testamentary held to be executor, 39. 
assumed or appointed by Court, 40. 

Trust Funds, 

not Hable in inventory duty, 94, 169. 

nor included in inventory, 109. 
title to in England, 167. 

where no other estate there^ 167. 
title to in Scotland, 169, 172. 

Turkish Dominions, law relating to British subjects, 15. 
Ultimua hcereSi 72, 

ITnole as executor dative, 
full blood, 60, 221. 
half blood, 60, 222. 

United States, law of, 13. 

Universal Legatory. See Qenebal Disponbb. 

Uterine. See Bbotheb and Sisteb. 

Valuation of Estate, 

must be as at date of oath, 99, 204. 
appraisements, 125. 
profits and interests, 126. 
stocks, shares and bonds, 126. 
policies of insurance, 126. • 
contingent interests, 127. 
annuities and real burdens, 127. 
interest in partnership, 127. 
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Taluation of Estate (eontiwued), 
goodwill, 127. 

assets of doubtful or no present value, 127. 
debt and security therefor, 128. 
asset assigned in security, 128. 

Visitor, domioile of, 22. 

Warrant, Special, applications for, 37, 191, 213-217. 

Warrant to Examine and Seal Bepositories, 
applications for, 192, 242, ,243. 
procedure where will found, 192. 

where no will found, 193. 
incompetent after confirmation, 193. 

WilL See Tbstamentaby Wbitings. 

Wills of British Subjects. See Tbstambntaby Wbitinqs. 

Witnesses, Testamentary, 31. 
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